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Sev bE VMENT OF THE CASE. 


“This is an action by the receiver of an insolvent 
“bank against the various defendants, charging them 
“with different wrongful and negligent acts and con- 
“duct, whereby the bank was injured and its assets 
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‘“ wasted so that it became unable to pay its creditors, 


¢ 


~ 
~ 


‘ 


and asking that an accounting be had and judgments 
rendered against the defendants for such amounts 
as may be found due from them respectively. 

“Tt is alleged that the Fairbanks Banking Company 
was organized as a corporation, under the laws of 
the State of Nevada, on January 21, 1908, and began 
business at Fairbanks on March 15, 1908, and con- 
tinued as such until receivers were appointed to take 
over its assets and wind up its business on January 
5, 1911, the name of the corporation, however, hav- 
ing been changed to that of Washington-Alaska Bank 
on September 14, 1910. The defendants were officers 
and directors of the corporation during the time it 
was carrying on business, and it is by reason of 
wrongful and negligent acts in their capacity as such 
officers and directors that the plaintiff seeks to hold 
them liable in this action. 

“Tt is charged that the defendants unlawfully began 
to diminish the assets and capital stock of the cor- 
poration, by surrendering to subscribers stock cer- 
tificates which had been issued to them, and paying 
them the amounts of their subscriptions, such sur- 
rendering of stock beginning June 30, 1908, and 
being made at various times until October 25, 1910, 
the total amount of stock thus cancelled and sur- 
rendered amounting to $56,000.00. 

“Another charge is that on April 12, rgto, the Di- 
rectors of the Fairbanks Banking Company declared 


as 


“ 
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a dividend of twenty per cent. upon the outstanding 
capital stock, amounting to $33,720.00, and that on 
this date the company had no undivided profits or 
surplus in excess of its liabilities, but, on the con- 
trary, was in an insolvent and failing condition. 

“Tt is alleged that the Receiver has taken charge 
of the assets of the company, and so far as possible 
reduced them to cash and distributed them among 
the creditors, but that he has been able, so far, 
to pay them only fifty per cent. of the amounts due 


‘them, and that after exhausting all the remaining 


assets and applying them upon the corporation’s in- 
debtedness, there will still remain a large sum due 


mrominemcteditors of the bank. 


“The defendants who have appeared by their an- 
swers have denied all misconduct and acts of negli- 
gence on their part, and: have further set up that 
after the appointment of a receiver, E. T. Barnette, 
and his wife transferred to the receiver a large 
amount of property for the purpose of paying all 
the obligations of the corporation, and that the same 
was accepted by the receiver, under the order of 
this Court, in full settlement of any liability on his 
part; and that inasmuch as he was at all times a 
director with the answering defendants, and jointly 
liable with them for any acts of misconduct or negli- 
gence, that this transaction operates as a bar to any 
suit against them; and further, that the receiver has 
received certain sums of money from the property 
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“thus transferred by Barnette and his wife, and that 
“the sums so received exceed the sum for which any 
“answering defendant is liable.” 


The foregoing language, taken from the opinion of 
the court, indicates briefly the questions involved on 
this appeal. 

The complaint was voluminous, and as we contend 
multifarious, but the findings of the court upon most 
of the questions presented were in favor of the de- 
fendants. It found in favor of the plaintiff, however, 
upon two propositions, first, that the surrender of the 
stock above referred to was unlawful, and that the 
directors and officers in office at the time were respon- 
sible therefor; and second, that the declaration of the 
dividend of April 12, 1910, was unlawful, and the 
directors and officers in office at that time responsible 
therefor. The court also found against the defend- 
ants’ contention that the liability of the defendants 
was discharged by the conveyance of property by Bar- 
nette and his wife to the receiver. 

The defendants were at various times directors or 
officers of the bank. 

Judgment was rendered against the various defend- 
ants as follows: 


Against Wood, McGinn, Brumbaugh and Jesson 
for $33,720.00, by reason of the declaration and pay- 
ment of the dividend on April 12, 1910. 
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Against Jesson for $13,400.00 for surrender of shares 
between July 13, 1908, and September 12, 1908. 

Against Jesson and Hill for $1500.00, for surrender 
of shares between September 13 and October 13, 1908. 

Against Jesson, Hill and Peoples for $1100.00, for 
surrender of shares between October 14, 1908, and 
March 13, 1909. 

Against Jesson, Hill and Brumbaugh for $1000.00, 
for surrender of shares between March 14 and Sep- 
femineh 12.) 1900. 

Against Jesson, Brumbaugh and McGinn for 
$3000.00, for surrender of shares between September 
13, 1909, and October 12, 1909. 

Against Jesson, McGinn and Brumbaugh for 
$1000.00, for surrender of shares between October 
in OoO. wana janidiry 13. 19to (p, 216). 


The Washington-Alaska Bank, of which the plain- 
tiff is the receiver, was incorporated under the laws 
of the State of Nevada on the 21st day of January, 
1908, with an authorized capital of $300,000.00, di- 
vided into 3000 shares of the par value of $100.00 
each. The Bank was originally incorporated under 
the name of the Fairbanks Banking Company. Subse- 
quently, by amendment to the articles of incorpora- 
tion, the name was charged to Washington-Alaska 
Bank (p. 189), and it commenced business in the town 
of Fairbanks on March 16, 1908, with a subscribed 
capital of $206,000.00. Part of this was paid for in 
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cash, part in property, and the balance by the promis- 
sory notes of the subscribers (p. 190). Prior to Jan- 
uary 21, 1908, subscriptions for the capital stock of 
the new Bank were circulated, and among other 
names subscribed thereto were those of E. T. Bar- 
nette, 440 shares, R. C. Wood, 220 shares, James W. 
Hill, 220 shares (the name of Wood being subscribed 
by the said E. T. Barnette) (p. 190). 

Previous to the incorporation of the Bank, Bar- 
nette, Hill and Wood, as copartners, had been con- 
ducting a banking business in the town of Fairbanks 
under the firm name and style of Fairbanks Banking 
Company. On December 12, 1907, the Fairbanks 
Banking Company, the copartnership, owing to finan- 
cial difficulties brought about by the panic of that 
year, was compelled to suspend business and close its 
doors (p. 190). ‘The capital of the partnership was 
$200,000.00, which had belonged to Barnette, and the 
agreement existing between the partners was, that the 
profits of the partnership were to be divided, one- 
half to Barnette and one-fourth each to Hill and 
Wood (p. 191). 

In the forepart of January, 1908, a large number 
of business, professional and mining men of Fair- 
banks met at that place, for the purpose of organiz- 
ing a corporation to purchase and take over and 
absorb the business of the Fairbanks Banking Com- 
pany, the partnership, and at said meeting negotia- 
tions were begun by said proposed incorporators with 
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said copartnership for the purchase of the same. At 
that meeting a Committee was also appointed to 
go into the details of the reorganization of the Fair- 
banks Banking Company, and report a basis upon 
which the business should be taken over (p. 191). 
The Committee met on the sth day of January, 
1908, and after investigating the affairs of the Bank, 
made the following report to be presented for con- 
sideration by the proposed new corporation: 


(a) That the issued stock for the proposed new 
corporation be as of date February 15, 1908; that 
notes be taken for all deferred payments; that the 
same bear interest at the rate of one per cent. per 
month from February 15, 1908, until paid; that 
twenty-five per centum of the unpaid for stock be 
due and payable on or before June rst, 1908, and 
that the balance be due and payable on or before 
July ist, 1908. 


(b) That Captain E. T. Barnette and James W. 
Hill, with such associates as they may require, pre- 
pare a subscription list. 


(c) That the amounts subscribed by any person 
be left to that person, and in case of over-subscrip- 
tion should be reduced proportionately. 


(d) That the notes, properties, and securities of 
the Fairbanks Banking Company, the old institu- 
tion, examined by its present acting board of trus- 
tees, and on which a valuation of $288,000.00 in 
excess of its liabilities was placed, be accepted. 


(e) That all notes, properties and securities 
which said board of trustees placed in the No. 3 
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or doubtful class remain the property of the old in- 
stitution. 


(f) That all interest on existing loans as of De- 
cember 19, 1907, be computed to February 15, 
1908, and that the amount of such accrued interest 
be placed to the credit of the old institution on 
the books of the new corporation, and that the 
same be payable on or before December 31, 1908. 


(g) That should James W. Hill and R. C. 
Wood not take the full forty-four thousand dol- 
lars in stock in the new corporation, the balance of 
the amount not so taken to be paid to them not 
later than July rst, 1908. 


(h) That the proposition of Captain E. T. Bar- 
nette to leave on deposit with the new corporation 
the sum of two hundred thousand dollars, without 
interest for one year be accepted, and that it be 
the understanding that such deposit will secure 
said new corporation against any adverse decision 
of the Court in the Caustens vs. Barnette suit in 
so far as such decision may decrease the value of 
the Gold Bar Lumber Company property as ac- 
cepted by the present board of trustees. 


(1) That the officers of the new corporation be 
a president, vice-president, second vice-president, 
cashier, assistant cashier, treasurer and secretary. 


(j) That the number of board of directors be 
twelve, four to be elected for six months, four for 
twelve months, and four for eighteen months or 
until their respective successors are duly elected 
and qualified. 


(k) That dividends be declared semi-annually 
on June 30, and December 31 (p. 191). 
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On January 6, 1908, the foregoing report was sub- 
mitted to the proposed incorporators at a meeting. 
The report was read, and passed on section by sec- 
tion as read, and on motion duly made and carried 
was adopted and ordered kept as a part of the record 
of the meeting. At this meeting the subscription List, 
set forth in paragraph 3 of the amended complaint 
(page 4), was presented and signed by the proposed 
incorporators, setting forth the amount for which 
each respectively subscribed. At this meeting it was 
also agreed on behalf of the Fairbanks Banking Com- 
pany, a copartnership, that the partnership would 
turn over to the corporation the property of the 
parnership, on the terms specified in the report; and 
the proposed incorporators on behalf of said proposed 
corporation, in consideration thereof, agreed to as- 
sume the liabilities of the partnership (p. 194). 

On February 8, 1908, a meeting of the subscribers 
of the capital stock of the Fairbanks Banking Com- 
pany was held, for the purpose, among others, of 
obtaining notes of the subscribers for the stock sub- 
scribed by them, and at said meeting said stock notes 
were subscribed by said subscribers of stock and de- 
livered to said corporation (p. 194). At the time of 
this meeting the articles of incorporation had not 
yet been received from the State of Nevada, and for 
the purpose of expediency it was deemed advisable 
to elect a board of directors and twelve directors were 
accordingly elected, and it was agreed that they should 
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act as a board until the artival of the “irtucleseo: 
Incorporation, when a formal meeting would be held 
and proper by-laws adopted (p. 194). The Articles 
of Incorporation did not arrive in Fairbanks until 
some time in the month of March, 1908. Immediate- 
ly thereafter a meeting of the stockholders was held, 
at which by-laws were adopted, a board of directors 
elected, and a resolution passed to the effect that the 
matter of taking over the property of the Fairbanks 
Banking Company, a partnership, be left to the board 
of directors. At that meeting the subscription list 
was read and the motion was carried that the pro- 
posed offers of subscription be accepted by the cor-. 
poration, and the persons subscribing declared to be 
stockholders of the company (p. 235). The defend- 
ant Wood was not at the meeting (p. 195). Imme- 
diately after the adjournment of the stockholders’ 
meeting, the Board of Directors met, organized and 
adopted a resolution ratifying the arrangement as to 
taking over the assets, property, business and liabili- 
fies of EH iT ) Bammetteu ames: V7. Ein andi 
Wood, upon the terms and conditions set forth in 
the minutes of the subscribers’ meeting, held January 
5, 1908 (p. 228), except that the resolution providing 
for the payment of the accrued interest on the partner- 
ship notes up to February 15, 1908, was amended so 
as to read ‘March 15, 1908.” 

On the 16th day of March, 1908, a written agree- 
ment was entered into between the corporation and 
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the partners, and on the same day was signed by 
Barnette and Hill, and also on behalf of the Bank, 
whereby the valuation of the resources of the part- 
nership was fixed at $790,940.31, and its liabilities at 
$538,940.31, leaving an excess of $2§2,000.co belong- 
ing to Barnette, Hill and Wood. In this agreement 
Barnette, Hill and Wood agreed to accept stock of 
fie scOnpOration aft its par value for the amount ot 
assets so in excess of liabilities, except that $200,000.00 
thereof should be placed to the credit of Barnette as 
a special deposit with said corporation (p. 196). The 
object of this special deposit was to protect the cor- 
poration against certain litigation which was then 
pending, and which affected the Gold Bar stock, one 
of the assets of the copartnership hereafter referred 
to (p. 49). By the terms of said agreement the 
amount of stock to be issued to Barnette, Hill and 
Wood, was fixed at $52,000.00, thus entitling Barnette 
to 260 shares and Wood and Hill each to 130 shares. 

At the time this agreement was entered into Bar- 
nette was President and Director of the corporation, 
and defendant Jesson also a director (p. 197). The 
Papers for the transter were left to the Executive 
Committee and under their direction the written 
agreement was prepared, submitted to the Board of. 
Directors and approved. According to the by-laws 
the Executive Committee had the same powers as the 
board of directors, subject to approval by the board. 
At the time the writte agreement was signed and 
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executed, and during all the negotiations leading up 
to the making of it, the defendant Wood was in Seat- 
tle, Washington (p. 198). On Wood’s return to Fair- 
banks in April, 1908, he signed the agreement (p. 
198). 

Of the loans and discounts transferred to the cor- 
poration, a large amount was past due and of this 
amount past due $69,908.94 was at the time of the 
trial in the hands of the receiver and unpaid. It 
included two notes’ of the HPanana “Blectme™Com- 
pany, aggregating $27,997.38. These last notes de- 
pended for their value upon the existence of an al- 
leged guaranty of the Scandinavian-American Bank 
to make advancements sufficient to cover the same. 
The board of directors and officers of the Bank ac- 
cepted said notes of the Tanana Electric Company 
and paid therefor the sum of $27,997.38 (p. 199). 

Among the other assets of the partnership accepted 
by the officer and directors, was four-fifths (4/5) of 
the capital stock of the Gold Bar Lumber Company, 
a corporation existing in the State of Washington, 
which stock was accepted and paid for at the valua- 
tion of $341,949.00. This stock was at all times dur- 
ing the existence of the Bank carried as an asset in 
that sum (pp. 199, 204). 

In order to find that the corporation was not sol- 
vent at the time the surrenders of stock were made and 
the dividend declared, it was necessary for the plarn- 
tiff to prove that this past due paper was not worth 
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its face value. This included establishing that the 
Tanana Electric Company notes had no value. It 
was also necessary to prove that the Gold Bar Lum- 
ber stock was not worth $341,949.00. 

Wood was elected cashier on March 12, 1908. 
There was a controversy as to when he actually took 
office, as he did not return to Fairbanks until April, 
1908. He continued as cashier until June 30, 1908, at 
which time Dusenbury was elected to succeed him 
(p. 200). At that time Wood tendered his resigna- 
tion and demanded that there be paid to him the 
amount of his interest in the partnership assets, to wit, 
$13,000.00. A certificate for 130 shares of the capital 
stock had been written up in his name, but never 
detached from the stock book (p. 200). On June 
30th a certificate of deposit was issued to him in the 
sum of $13,000.00, and the shares of capital stock 
were on the same date charged to treasury stock. 
Subsequently Wood drew out in cash this sum of 
PlgsO00:G0 "(0.201 )- 

On March 23, 1908, the accrued interest on the 
loans transferred to the corporation was computed to 
March 15, 1908, the amount being $39,642.81, and 
one-half of this was placed to the credit of Barnette, 
one-fourth to the credit of Hill and one-fourth to the 
credit of Wood, and subsequently the same was paid 
to Barnette, Wood and Hill in cash. At this time 
the following defendants were officers of the Bank: 
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Jesson, Hill and Wood (p. 203), Jesson being the 
only director (p. 22). 

On the 14th day of September, 1908, the executive 
committee passed a resolution to the effect that the 
corporation would not take over any more stock of 
the stockholders. This resolution was ratified by the 
board of directors on the 14th of October, 1908. Not- 
withstanding this resolution thirty-eight different sur- 
renders of stock were made by stockholders aggregat- 
ing 43,000 shares, exclusive of Wood’s stock, the last 
alleged surrender being the McGinn stock, of the par 
value of $10,000.00, for which the sum of $6000.00 in 
cash was paid, in the manner hereafter described (p. 
206). 

On November 18, 1908, Strandberg Brothers own- 
ing 100 shares, Emma Strandberg to shares and B. E. 
Johnson to shares, surrended their stock in part pay- 
ment of a loan previously made, the directors believ- 
ing at the time that the loan was precarious (p. 206). 

On February 3, 1909, the executive committee again 
resolved that the officers of the bank be directed to 
say that “the corporation did not desire to buy in its 
stock at present.” This resolution was ratified by the 
board of directors on February 13, 1909 (p. 206). 

On March 15, 1909, one Parkin and one Tackstrom 
requested the executive committee of the Bank to buy 
their stock. The executive committee thereupon again 
announcd its policy by resolving “it was the sense of 
“the meeting that the bank observe the rule estab- 
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“ished at a previous meeting of the board wherein 
“it was declared not to buy in any more stock.” 
This resolution was approved and ratified by the 
board of directors on April 12, 1909 (p. 207). 

John L. McGinn was the owner of 100 shares of 
the corporation, and on the 13th day of October, 1910, 
demanded the right to inspect its books and papers, 
and threatened that unless this right was granted him 
immediately, he would make application for an order 
permitting him to do so and for the appointment of 
a receiver of said bank. The directors fearing that 
information obtained by suci an investigation would 
be used by McGinn in promoting the interests of the 
First National Bank, and if such information was 
refused and any litigation started, it would possibly 
start a run of its customers, authorized the cashier 
to loan a purchaser sufficient funds to purchase the 
stock of McGinn; one of the directors stating at the 
time that he had a purchaser who would purchase 
said stock for the sum of $6000.00, but it would be 
necessary for him to borrow money to complete said 
purchase. As the matter was urgent and the pur- 
chaser was not available, the cashier purchased the 
stock in his own name and gave his note to the bank 
for the amount and paid to McGinn $6000.00 for his 
100 shares of the capital stock. On October 25, 1910, 
the cashier, without the knowledge of any of the di- 
rectors, canceled his note, charged the amount to the 
bank, and surrendered the stock (p. 208). 
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In May, 1909, the Fairbanks Banking Company 
and the Washington-Alaska Bank of Washington, 
then doing business in Fairbanks, each purchased one- 
half of the capital stock of the First National Bank 
of Fairbanks, Alaska, for which each paid $62,500.00, 
and continued to own and hold the stock until May, 
1910. About May, 1910, the Fairbanks Banking 
Company sold the entire capital stock of the First 
National Bank to defendants, Wood and McGinn, 
for the sum of $125,000.00, and received said amount 
in payment therefor, delivering to them the capital 
stock of said First National Bank (p. 211). At the 
time the banks purchased the First National stock 
they gave and delivered to R. C. Wood an option to 
purchase the same on or before June 1, 1910, for the 
sum of $125,000.00, and the sale to Wood and Mc- 
Ginn was made pursuant to that option (p. 211). 

On September 14, 1909, the Fairbanks Banking 
Company purchased the entire capital stock of the 
Washington-Alaska Banking Company of Washington, 
paying therefor the sum of $250,000.00. The capital 
stock of the bank purchased was of the par value of 
$150,000.00 (pp. 211, 212). 

On April 12, 1910, the Fairbanks Banking Com- 
pany declared a dividend of twenty per cent. (20%) 
on its then outstanding capital stock of $168,600, which 
dividend amounted to $33,720.00, and was paid to 
the stockholders of said bank’ either in cash or by 
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crediting the amount thereof upon notes owing by said 
stockholders to said bank (p. 214). 

On October 1, 1gio, the Fairbanks Banking Com- 
pany and the Washington-Alaska Bank of Washing- 
ton, combined, at which time the Fairbanks Banking 
Company took over the assets of the Washington- 
Alaska Bank of Washington and assumed and agreed 
to pay its outstanding liabilities. Thereafter the 
Washington-Alaska Bank of Washington, ceased to 
exist or do business as a bank, and the Fairbanks 
Banking Company by amendment to its articles of 
incorporation, changed its name to the Washington- 
Alaska Bank of Nevada, and continued thereafter to 
transact business under said name at Fairbanks, Alaska, 
Until he appoimunemt of a receiver (p. 214), 

Puineetimerthatethe bank datled HoT. Barnette, 
the President, was away from Fairbanks. He subse- 
quently returned and together with his wife executed 
two trust deeds conveying to the receivers certain 
property owned by him in Mexico and in Alaska, upon 
Sertavil trusts Wherein feierred to. Barnette and his 
mite presented a petition to the court for an order 
directing the receiver to accept and hold these proper- 
ties in trust (p. 939). The court being of the opinion 
that the matter should originate with the receiver, 
directed that the papers be turned over to the receiv- 
ers, there being then two, for their consideration (p. 


949). 
The receivers subsequently came into court and 
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asked for instructions, reciting the conveyance of the 
Jands to them, and stating the object to be to secure 
and ultimately pay the depositors and owners of un- 
paid drafts of the defendant bank, any balance that 
may remain, after the property and assets of said bank 
are collected and applied in payment thereof (p. 950). 
They then go on to say: 


“We are of (he Opinions tiatei sthesesdcedsmamc 
accepted, it will be impracticable to proceed as 
contemplated, to fix a liability against E. T. Bar- 
nette one of the grantors, in favor of the creditors 
of said bank, by action in the court here. So far~ 
as we now know, the property conveyed to us as 
trustees, located at Fairbanks, and on the nearby 
creeks, is all the property owned by said E. T. 
Barnette in Alaska, that would be subject to seizure 
on a judgment against him in this court. The deed 
contains some valuable real estate that is the sepa- 
rate property of Isabelle Barnette” (p. 951). 


The Court then made its order directing the receivers 
to accept the trust deeds (p. 952). 


The deed to the Mexican property recited: 


“Whereas the first parties are informed and 
believe that the second parties, as receivers of the 
said bank, are about to commence an action in the 
said court for and on behalf of the creditors of the 
said Washington-Alaska Bank, against the said E. 
T. Barnette, one of the first parties, to recover from 
him the amount of any deficiency that may be 
ascertained as between the claims of the creditors 
above mentioned and the amount realized out of 
the property and assets of the said Washington- 
Alaska Bank, said action to be based on the lia- 
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bility of the said E. T. Barnette, to said creditors 
of the said bank, arising out of his management 
of the affairs thereof, from March, 1908, up to 
and including January sth, 1gi1, as its president, 
and one of the directors thereof; 

Now, Therefore, in consideration of the prem- 
ises and of the liability of the said E. TI. Barnette 
to the creditors of the said Washington-Alaska 
Bank, growing out of his connection and manage- 
ment of the business affairs thereof as its president 
and one of the directors during the period of the 
time last mentioned, and for other good and valua- 
ble considerations, the said parties of the first part 
have granted, and do hereby grant and convey to 
the parties of the second part and their successors 
in the office of Receiver of the said Bank, in trust, 
for the uses and purposes hereinafter specified, all 
their night, title and interest in and to the follow- 
ing described lands and real estate and the appur- 
tenances thereunto belonging, situate in the Munici- 
pality and District of Santiago, Ixcuinita, Territory 
or Vepic, Republic of Mexico, to wit: ~*~ * 

To Have and to Hold the said lands and tene- 
ments in trust and upon the following terms and 
conditions, that is to say: 

That Whereas. on or about the 18th day of 
March, 1908, the Fairbanks Banking Co., a cor- 
poration, incorporated under the laws of the State 
of Nevada and authorized to do a banking business 
myetnes City of Pairbanks, Verritory of Alaska, 
commenced to transact a general banking business 
at said point under their said charter of incorpo- 
ration, and continuously maintained and operated 
a bank at said place from the said date until on 
or about January sth, 1911; that on or about the 
8th day of October, tgto, the name of the said 
Fairbanks Banking Co. was under and by virtue 
of the laws of the State of Nevada, duly changed 
to that of the Washington-Alaska Bank, its present 
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name, and from that date the business of the said 
Fairbanks Banking Co. was continued under the 
name of the Washington-Alaska Bank until its 
failure as aforesaid; that during all of said period 
said EK. T. Barnette was the president and one of 
the directors of said Fairbanks Banking Co., and 
that said Washington-Alaska Bank, and as such was 
active and influential in the control and manage- 
ment of its business affairs; that on or about the 
said sth day of January, 1911, the said Fairbanks 
Banking Co., now called Washington-Alaska Bank, 
became insolvent, and receivers were appointed 
to take charge of the property and assets thereof 
in the court and cause above mentioned; that it 
has at all times since appeared, and is now appar- 
ent that there is and will be a large deficiency as 
between the obligations of the said banking institu- 
tion to its depositors and the owners of unpaid 
drafts on the one side, and the proceeds of its 
property and assets on the other; that by reason 
of all the premises the said E. T. Barnette has 
heretofore assumed, and does now assume to take 
upon himself the obligation of paying the deposi- 
tors and owners of unpaid drafts of the said bank- 
ing institution,-and their representatives, the sec- 
ond parties herein and their successors or successor 
in the office of receivers or receiver, any deficit that 
may be hereafter ascertained as between the amounts 
due to such depositors and owners of unpaid drafts, 
from the said banking institution on the sth day 
of January, 1911, together with 6% per annum in- 
terest thereon from said date, and the amount 
realized out of the property and assets of the said 
bank and paid to such creditors; that the amount 
of such deficit is not known at this time, and can- 
not be ascertained at any particular period of time 
in the near future that can now be named, but will 
be so ascertained by or before November 18, 1914” 


(pp. 1029-1033). 
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It provided that actual possession was not to be 
taken until November 18, 1914. The deed to the 
Alaska property contained similar recitals, but pro- 
vided for immediate possession of the property by 
the receivers (p. 1043), and gave them an absolute 
right of sale on the 18th day of November, 1914, if 
the creditors of the bank had not been paid in full, 
either out of the property and assets of the bank as 
administered by the receivers, or otherwise, or by 
the said FE, T. Barnette. Prior to the last mentioned 
date a small portion of the property was sold with 
the consent of the parties to the deed. 

The amount collected in money and the value of 
the properties transferred was more than the amount 
claimed against any of the defendants. It is claimed 
by the defendants that this transaction amounted to 
an accord and satisfaction, and they were entitled to 
the benefit accordingly. 

It is claimed by the plaintiff that the legal effect 
of the transaction was a covenant not to sue. He thus 
sets it up in his reply: 


“He alleges that in the institution and prosecu- 
tion of this suit he is acting under order of court; 
he admits that the said Barnette was not joined 
as a party defendant in this action, and he alleges 
that the reason therefor is that the acceptance of 
said trust deeds operated as an agreement not to 
sue said Barnette prior to November 18th, 1914” 


(p. 186). 
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There are, then, three principal questions for con- 
sideration here: 


1. Had the defendants the right to repurchase the 
stock P 


2. Had they the right to declare the dividend? 
3. Have they been released? 


The points which we propose to make are the fol- 
lowing: 


1. The complaint is multifarious. 


2. Iie complaint is defective, tor the reason thames 
failed to plead the law of Nevada which it was 
necessary to prove in order to warrant a recov- 
ery against the defendants on account of any- 
thing they did in reference to the dividend or 
purchase of the stock, 


3. The purchase of the stock by the corporation was 
not in violation of the general law. 


4. The purchase of the stock was not in violation of 
thewiaw ot Wlevada, 


5. When a corporation buys shares of its own capital 
stock, its capital stock is not reduced by that 
amount, nor 1s the stock merged. 


6. The purchase of the stock was without the knowl- 
edge and against the instructions of the directors. 


10. 


We 
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The directors are not presumed to have known 
of the purchase of the stock by the officers. 


The judgment of the directors was conclusive as 
to the dividend. 


The directors were entitled to believe the corpo- 
ration in possession of a surplus at the time of 
the declaration of the dividend. 


The directors were entitled to take the Gold Bar 
stock at its book value. 


The directors were entitled to treat the Tanana 
notes as worth the amount at which the bank 
carried them. 


. The plaintiff must show that he represents cred- 


itors who were such at the time the dividend was 
declared and the stock purchased. 


. The transaction between Barnette and the re- 


ceivers constituted an accord and satisfaction. 


The transfer of assets to the receivers by Barnette, 
the co-tort-feasor of defendants, was pro tanto a 
satisfaction of any claim by the receiver against 
the defendants on account of such joint torts, 
and the property so transferred being in excess 
of the amounts found to be due from any of the 
defendants, they have been thereby completely 
discharged. 
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SPECIFICATION OF ERRORS. 


(ittes€ curt erted imeoverruling the imotonyoi sine 
defendants R. C. Wood, James W. Hill and John L. 
McGinn to strike from the files and records of this 
court and out of the case the complaint filed by the 
plaintiff herein, for the reason that said complaint 
contained more than one cause of action, and that the 
same were not separately pleaded. 

Assignment of Error No. 1. 


The Court erred in overruling the motions of said 
defendants to strike certain parts and portions of said 
complaint. 

mesigmment O10 Error NiO. 2: 


The Court erred in overruling the demurrers of the 
defendants to the amended complaint. 
Assignment of Error No. 3. 


The Court erred in refusing to make the finding of 
fact set forth in paragraph XIX of defendants’ pro- 
posed findings of fact and conclusions of law, as fol- 
lows: 


That the value placed upon said assets of the 
partnership was the value placed thereon by the 
stockholders, and that the resolution of the stock- 
holders of March 12, 1908, authorizing the di- 
rectors to take over such assets, contemplated only 
the execution of the formal papers necessary for 


25 


the purposes of the transfer, and not that the di- 
rectors should exercise their individual judgment 
in determining the value of such assets. 


Assignment of Error No. 8. 


The Court erred in refusing to find as a conclusion 
of law what is set forth in paragraph XXXIII of 
defendants’ proposed findings of fact and conclusions 
of Taw. as follows: 


That on the 18th day of September, 1908, Oscar 
Goetz was the owner of ten shares of the outstand- 
ing capital stock of said corporation, and upon 
said date said stock, without the knowledge, con- 
sent, approval or acquiescence of said board of 
directors, and without their fault, and in viola- 
tion of the resolution hereinbefore in the preced- 
ing paragraph set forth, was cancelled by J. A. 
Jackson, assistant cashier of said bank, and the 
sum of $1,000 paid to said Goetz out of the funds 
of said bank, and said stock debited to treasury 
stock. 

Assignment of Error No. 1s. 


The Court erred in refusing to make finding of fact 
set forth in paragraph XXIV of defendants’ proposed 
findings of fact and conclusions of law, as follows: 


That on the 18th day of September, 1909, the 
said J. A. Jackson, assistant cashier, without the 
knowledge, consent, approval, or acquiescence of 
said board of directors, and without any fault on 
felt pail ana at yiolation Jot said hercimbetore 
mentioned resolution of the executive committee, 
debited treasury stock with the amount of G. A. 
Vedine’s stock $500. 
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That at said time the said Vedine’s name did 
not appear as a stockholder in the books of said 
bank, nor had any stock been issued to him, nor 
had he paid any money for or on account of any 
stock of said bank; and that no money was paid 
to said Vedine for or on account of said trans- 
action. 


Assignment of Error No. 16. 


The Court erred in refusing to make the finding of 
fact set forth in paragraph XXXV of defendants’ 
proposed findings of fact and conclusions of law, as 


follows: 


That on the 24th day of October, 1908, B. R. 
Dusenbury, cashier of said bank, without the 
knowledge, consent, approval or acquiescence of 
said board of directors, and without any fault on 
their part, and in violation of said hereinbefore 
mentioned resolution of the executive ocmmittce 
and board of directors, debited treasury stock on 
account of McDonnell stock in the sum of $200. 
That at said time the said McDonnell’s name did 
not appear as a stockholder in any of the books 
of said corporation, nor had any stock been issued 
to him, nor had he paid any money whatsoever 
for or on account of any of the stock of said bank; 
and that no money was paid to said McDonnell 
for or on account of said transaction. 


Assignment of Error No. 17. 


The Court erred in refusing to make the finding of 
fact set forth in paragraph XXXVII of defendants’ 
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proposed findings of fact and conclusions of law, as 
follows: 


That upon the 12th day of January, 1909, the 
said J. A. Jackson, without the knowledge, con- 
sent, approval, or acquiescence of the board of 
directors, and without any fault on their part, and 
in violation of said hereinbefore mentioned resolu- 
tions, debited treasury stock on account of F. E. 
Johnson’s stock in the sum of $200. That at said 
time the said Johnson’s name did not appear as a 
stockholder in the books of said corporation, nor 
had any stock been issued to him, nor had he 
paid any moneys for or on account of any stock 
of said corporation bank, and no money was paid 
to said F. E. Johnson for or on account of said 
transaction. 


Assignment of Error No. 18. 


The Court erred in refusing to make the finding of 
fact set forth in paragraph XXXIX of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That upon the gth day of February, 1909, John 
Clifford, was the owner of two shares of the out- 
standing capital stock of said corporation, and up- 
on said date the said B. R. Dusenbury, cashier of 
said bank, without the knowledge, consent, ap- 
proval or acquiescence of said board of directors, 
and without any fault on their part, and in ex- 
press violation of the resolutions hereinbefore set 
forth, cancelled said stock, and debited treasury 
stock with the sum of $200, and said Dusenbury 
paid the said Clifford out of the funds of said 
bank the said sum of $200. 


Assignment of Error No. 19. 
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The Court erred in refusing to make the finding of 
fact set forth in paragraph XLII of defendants’ pro- 
posed findings of fact and conclusions of law, as fol- 
lows: 


That upon the ioth day of June, 1909, Hart & 
McConnell were the owners of ten shares of the 
outstanding capital stock of said corporation, and 
upon said date said stock, without the consent, 
knowledge, approval or acquiescence of the board 
of directors, and without any fault on their part, 
and in violation of the resolutions hereinbefore 
set forth, which were all well known to the officers 
of said bank, was cancelled by J. A. Jackson, as- 
sistant cashier, and the sum of $1000.00 was cred- 
ited to the deposit account of said Hart & Mc- 
Connell on the books of said bank, and said stock 
debited to treasury stock. 


Assignment of Error No. 20. 


The Court erred in refusing to make the finding of 
fact set forth im paragraph XLII1 of defendants 
proposed findings of fact and conclusions of law, as 
follows: 


That upon the 21st day of August, 1909, Louis 
and Oscar Enstrom were the owners of ten shares 
of the outstanding capital stock of said Fairbanks 
Banking Company, and upon said date the said 
stock, without the knowledge, consent, approval or 
acquiescence of the board of directors, and with- 
out any fault on their part, and in violation of 
the resolutions hereinbefore set forth, was can- 
celled by R. B. Dusenbury, its cashier, and the 
sum of $1000.00 was placed to the credit of said 
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Louis and Oscar Enstrom on the books of the 
bank, and said stock debited to treasury stock. 


Assignment of Error No. 21. 


The Court erred in refusing to make the finding of 
fact set forth in paragraph XLIV of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That in the month of May, 1909, H. B. Parkin, 
who was the owner of ten shares of the outstanding 
capital stock of said corporation, sold his stock to 
R. B. Dusenbury, cashier, and the said Dusen- 
bury paid therefor the sum of $1000. That said 
stock was not transferred on the books of said 
company to said R. B. Dusenbury, but remained 
Oliic books im) tie mame of said Ti. Parkin. 
That thereafter some officer of said bank, without 
the knowledge, consent, approval or acquiescence 
of said board of directors, and without any fault 
on their part, made a memorandum note for the 
sum of $1000.00 on account of the Parkin stock, 
to which said memorandum note some officer of 
said bank signed the name of D. Michie; that 
thereafter, and on the 28th day of October, 1909, 
J. A. Jackson, then cashier, without the knowl- 
edge, consent, approval or acquiescence of said 
board of directors, and without any fault on their 
part, and in express violation of the resolutions 
which had theretofore been adopted by said board 
gmeairectors, Of which the said. |. A. Jackson had 
full knowledge, cancelled the said memorandum 
note, and debited treasury stock with the sum of 
$ 1000.00. 


Assignment ot Error No. 22. 
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The Court erred in refusing to make the finding of 
fact set forth in paragraph XLV of defendants’ pro- 
posed findings of fact and conclusions of law, as fol- 
lows: 


That upon the 28th day of October, 1909, the 
said J. A. Jackson, cashier, without the knowledge, 
consent, approval or acquiescence of the board 
of directors, and without any fault on their part, 
and in violation of the said hereinbefore men- 
tioned resolutions of which the said Jackson had 
full knowledge, debited treasury stock on account 
of one Alex Cameron with $100.00 and also debit- 
ed treasury stock $200.00 on account of Edith Mc- 
Cormick, and also debited treasury stock on ac- 
count of J. W. McCormick, in the sum of $200. 
Wat at said time the said Cameron, and thessare 
McCormicks’ names did not.appear as stockhold- 
ers in the stock-books of said corporation, nor had 
any stock been issued to them, nor had they paid 
any money whatsoever for or on account of any 
stock of said bank; and that no money was paid 
to said Cameron or to said McCormicks for or 
on account of said transaction. 


Assignment of Error No. 23. 


The Court erred in refusing to make the finding 
of fact set fomth in paragraph) XiLV 1 or cetendame 
proposed findings of fact and conclusions of law, as 
follows: 


That upon the roth day of November, 1909, the 
said J. A. Jackson, cashier, without the knowledge, 
consent, approval or acquiescence of said board of 
directors, and without any fault on their part, 
and in violation of said hereinbefore mentioned 
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resolutions of which the said Jackson had _ full 
knowledge, debited treasury stock on account of 
one Francis H. Taylor, in the sum of $500. That 
at said time the said Francis H. Taylor’s name 
did not appear as a stockholder in any of the 
books of said corporation, nor had any stock been 
issued to him, nor had he paid any money for or 
on account of any stock of said bank; and that no 
money was paid to said ‘Taylor for or on account 
of said transaction. 


Assignment of Error No. 24. 


The Court erred in refusing to make the finding 
Oimiaer ser (Olt im paragraph NEV Il of detendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That on the 23rd day of November, 1909, the 
said J. A. Jackson, cashier, without the knowledge, 
consent, approval or acquiescence of said board 
of directors, and without any fault on their part, 
and in violation of the hereinbefore mentioned 
resolutions, debited treasury stock on account of 
McGowan & Clark stock in the sum of $500. 
That at said time the said McGowan & Clark’s 
name did not appear as stockholders in the books 
of said bank, nor had any stock been issued to 
them, nor had they paid any money for or on 
account of any. of the stock of said corporation; 
and that no money was paid to said McGowan & 
Clark for or on account of said transaction. 


Assignment of Error No. 265. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph XLVITI of defendants’ 
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proposed findings of fact and conclusions of law, as 


follows: 

\ 
That upon the 18th day of January, 1910, Hor- 
ton & Dunham were the owners of five shares of 
the outstanding capital stock of said corporation, 
and upon said date said stock, without the knowl- 
edge, consent, approval or acquiescence of said. 
board of directors, and without any fault on their 
part, and in express violation of the resolutions 
hereinbefore mentioned, was cancelled by J. A. 
Jackson, cashier, and the same was debited to 
treasury stock, and the sum of $500 placed to the 
credit of said Horton & Dunham on the books 
of said bank. ‘That at said time the said Horton 
& Dunham were indebted to said Fairbanks Bank- 

ing Company. 

Assignment of Error No. 26. 


the Court erred in refusing to make the finding 
of fact set forth in paragraph LIII of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That at the time of the taking over of all of 
the stock hereinbefore mentioned and in_ the 
amended complaint mentioned, the assets of said 
corporation exceeded its liabilities, and the earn- 
ings and net profits on hand greatly exceeded the 
par value of the stock so surrendered, cancelled 
and returned to the treasury stock of said corpora- 
tion, 

Assignment of Error No. 28. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LIV of defendants’ 
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proposed findings of fact and conclusions of law, as 
follows: 


That on the 21st day of September, 1909, the 
assets of said corporation, not including the in- 
terest which had been earned but not paid and 
which was not carried as an asset, exceeded the 
MADIMItIGS Im the Sum) Of $23,072.02. 


Assignment of Error No. 29. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LV of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


Ahatson the 2oth day ot October voo9. thc 
assets of said corporation, not including interest 
which had been earned but not paid and which 
was not carried as an asset, exceeded its liabilities 
in the sum of $26,857.68. 


Assignment of Error No. 30. 


Mine Cour exred in refusing to make the finding 
of fact set forth in paragraph LVI of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


Mat cm the woth day of November, 1900, the 
assets of said corporation, not including interest 
which had been earned but not paid and which 
was not carried as an asset, exceeded its liabilities 
in the sum of $8,896.75. 


Assignment of Mrror No. 31. 
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~The Court erred in refusing to make the finding 

of fact set forth in paragraph LVII of defendants’ 
proposed findings of fact and conclusions of law as 
follows: 


That on the 23d day of November, 1909, the 
assets of said corporation, not including interest 
which had been earned but not paid and which 
was not carried as an asset, exceeded its liabilities 
in the sum of $29,890.74. 


Assignment of Error No. 32. 


Whe Wout erred ain refusing to make the finding 
of fact set forth in paragraph LVIII of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That on the 18th day of January, rgio, the 
assets of said corporation, not including interest 
which had been earned but not paid and which 
was not included or carried as an asset, exceeded 
its liabilities in the sum of $11,984.63. 


Assignment of Error No. 33. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LIX of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That it has not been shown that the creditors 
who were existing at the time of the surrender 
of said stock and the cancellation thereof as here- 
inbefore set forth have not been paid in full by 
the Washington-Alaska Bank of Nevada, save and 
except that on July 1, 1908, were existing cred- 
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itors, who have not since been paid in full, to the 
amount of $4,000, and of said sum one-half there- 
of has since been paid by the receiver. 


Assignment of Error No. 34. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LX of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That at the time of the surrender and cancella- 
tion of said stock in the manner hereinbefore set 
forth, the directors honestly and in good faith 
believed that they had a right to purchase and 
take back the stock of said corporation, and were 
advised by the attorneys of said bank that they 
had such right. 


Assignment of Error No. 365. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LXI of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That at the time of the surrender and cancella- 
Hon ol Said stock im the mianiien hereimbetore set 
forth, the directors honestly and in good faith 
belreved- and diad a rieht to believe, that the as: 
sets of said bank exceeded its liabilities and there 
were net profits which greatly exceeded the par 
value of the stock so surrendered and cancelled. 


Assignment of Error No. 36. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LXII of defendants’ 
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proposed findings of fact and conclusions of law, as 
follows: 


That all of said stock so debited to treasury 
BI@cK Was) therealter carticd as eameasset sOtmtne 
corporation, and it was not intended by said trans- 
action to reduce the capital stock of said corpora- 
tion or to retire the same; but, on the contrary, 
it was the intention to reissue the same. 


Assignment of Error No. 37. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LXIII of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That on the 24th day of March, 1909, the Fair- 
banks Banking Company, in compliance with the 
laws of the Territory of Alaska, in regard to 
foreign corporations doing business therein filed 
and caused to be filed with the clerk of the United 
States District Court at Fairbanks, Alaska, a state- 
ment showing the amount of the outstanding cap- 
ital stock of said corporation, and said statement 
upon said date showed that the outstanding capital 
stock of said corporation was of the par value of 
$173,600. 

Assignment of Error No. 38. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LXIV of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That on September 14, 1909, the Fairbanks 
Banking Company, in compliance with the laws 
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of the Territory of Alaska in regard to foreign 
corporations doing business therein, filed and 
caused to be filed with the clerk of the United 
States District Court at Fairbanks, Alaska, a 
statement showing the amount of the outstanding 
stock of said corporation, and said statement 
showed that upon said date the outstanding cap- 
ital stock of said corporation was of the par value 
of $172,600. 


Assignment of Error No. 39. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LXV of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That on September 10, 1910, the Fairbanks 
Banking Company, in compliance with the laws of 
the Territory of Alaska in regard to foreign cor- 
porations doing business therein, filed and caused 
to be filed with the clerk of the United States 
District Court at Fairbanks, Alaska, a statement 
showing the amount of the outstanding stock of 
said corporation, and said statement upon said date 
showed that the outstanding capital stock of said 
corporation was of the par value of $169,600. 


Assignment of Error No. 4o. 


The Court erred in refusing to make the finding 
Mietact set forth im paragraph XVI of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That the end of the fiscal year of the Wash- 
ington-Alaska Banking Company, was the 31st day 
Gt December of vcach year, and at said time at 
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had been the custom and practice of said Wash- 
ington-Alaska Bank and said Fairbanks Banking 
Company to charge off all debts due said banks 
that in the judgment of their officers were bad and 
uncollectible, and which had not been charged off 
during said fiscal year. 


Assignment of Error No. 41. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LXVIII of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That at the end of the fiscal year of 1909, R. C. 
Wood, who was then the president and manager 
of the First National Bank, and also acting as 
advisory manager of said Washington-Alaska 
Bank and Fairbanks Banking Company, requested 
George Wesch, then cashier of the Washington- 
Alaska Bank, to make a list of the loans and dis- 
counts of said bank that he considered bad and 
uncollectible. That said Wesch thereupon pre- 
pared a list of all the said loans and discounts 
due said bank that he considered bad and uncol- 
lectible and presented the same to said R. C. 
Wood, and thereupon the said Wood and Wesch 
went over said list and arrived at the conclusion 
that the same included all the loans and discounts 
due said bank that were then bad and uncollecti- 
ble, the same amounting to the sum of $8,599.59. 
That said loans and discounts due said bank were 
then andwitheremio wit, on December 31,1900; 
charged off and no longer carried as an asset of 
said bank; and, after said bad loans and discounts 
were so charged off, there still remained undivided 
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profits for the fiscal year ending December 31, 
1909, amounting to the sum of $56,106.97. 


Assignment of Error No. 43. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LXIX of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 

That the said George Wesch was and is a man 
of high standing in this community, a banker of 
experience, capable and honest, and well acquaint- 


ed with the securities of said bank and the stand- 
ing of its debtors. 


Assignment of Error No. 44. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LXX of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 

That the said R. C. Wood was a man of high 
standing in the community, the president of the 
First National Bank, a banker of experience, and 
well acquainted with the conditions of said Wash- 


ington-Alaska Bank, and of the securities held 
by it for loans made by, and due to, said bank. 


Assignment of Error No. 465. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LXXIII of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That at the end of the fiscal year 1909, the said 
R. C. Wood requested J. A. Jackson, cashier of the 


40 


Fairbanks Banking Company, to make out a list 
of loans and discounts of said Fairbanks Banking 
Company that he considered bad and uncollecti- 
ble. That said Jackson thereupon prepared a list 
of all said loans and discounts due said bank that 
he considered bad and uncollectible and presented 
the same to said R. C. Wood, and thereupon the 
said Wood and Jackson went over said list and 
arrived at the conclusion that the same included 
all the loans and discounts due said bank that were 
then bad and uncollectible, the same amounting to 
the sum of $24,937.37. 

That said loans and discounts due said bank 
were then and there, to wit, on December 31, 1909, 
charged off and no longer carried as an asset of 
said bank; and, after said bad loans and discounts 
were so charged off, there still remained undivided 
profits for the fiscal year ending December 31, 
1909, amounting to the sum of $9,881.78. 


Assignment of Error No. 48. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LXXIV of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That said J. A. Jackson was and is a man of 
high standing in the community, a banker of ex- 
perience, capable and honest, and well acquainted 
with the securities of said bank, and the standing 
of its debtors. 


Assignment of Error No. 49. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LXXV of defendants’ 
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proposed findings of fact and conclusions of law, as 
follows: 


That at the meeting of the board of directors 
of said Fairbanks Banking Company, held on 
January 12, 1910, statements of the condition of 
the said Washington-Alaska Bank of Washington 
and the Fairbanks Banking Company as of date 
December 31, 1909, after said bad debts hereto- 
fore mentioned had been charged off, were pre- 
sented by the officers of said bank to said board 
of directors; and, after the same had been dis- 
cussed and examined by said directors, the same 
mMctre ordered fled. 

That said statement showed that the undivided 
profits of the Washington-Alaska Bank for the 
year ending December 31, 1909, after deducting 
what the officers of said bank regarded to be all 
of its bad loans and discounts, was the sum of 
$56,106.97. 

That said statement showed that the undivided 
profits of the Fairbanks Banking Company for the 
year ending December 31, 1909, after deducting 
all the bad debts, was the sum of $9,881.78. 


Assignment of Error No. 50. 


The Court erred in refusing to make the finding of 
fact set forth in paragraph LXXVIII of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 

That after said sum of $25,coo had been added 
to said undivided profit account of said Fairbanks 
Banking Company, the undivided profit account of 
said bank at said time amounted to the sum of 
$34,828.55. 

Assignment of Error No. 53. 
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The Court erred in refusing to make the finding 
of fact set forth in paragraph LXXIX of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That at the time of the declaration of said divi- 
dend, and after the adding of said sum of $25,000 
to the undivided profit account, the books of said 
company showed that the undivided profit account 
amounted to the sum of $34,828.55, and the direc- 
tors at said time honestly and in good faith be- 
lieved that the undivided profit of said Fairbanks 
Banking Company was the sum of $34,828.25, and 
said directors were so advised by the officers of 
said bank. 


Assignment of Error No. 54. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LXXX of defendants’ 
proposed findings of fact and conclusions of law, as 


follows: 


That the profit of said Washington-Alaska Bank, 
Fairbanks Banking Company and First National 
Bank for the year ending December 31, 1909, 
was the sum of $131,332.91; and, after charging 
off bad debts on said three banks to the amount 
of $42,836.96, the net profits of said three banks 
for said year was $88,495.95. 


Assignment of Error No. 5s. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LXXXI of defendants’ 
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proposed findings of fact and conclusions of law, as 
follows: 


That the said Fairbanks Banking Company at 
the time of the declaration of the dividend was 
carrying the stock of the Gold Bar Lumber Com- 
pany for the sum of $341,949, and said directors 
in good faith believed, and, from the reports of 
the officers of said Gold Bar Lumber Company, 
as well as from the reports of people of high 
standing who were acquainted with said property 
and the value thereof, had a right to believe that 
said property was worth said amount. 


Assignment of Error No. 56. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph LXXXII of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That the advancements made to the Tanana 
Electric Company by the Fairbanks Banking 
Company for which two notes of the Tanana 
Electric Company were given to said bank 
amounting to the sum of $27,997.38, were author- 
ized and directed by the Scandinavian-American 
Bank of Seattle, State of Washington, and the 
Sard Ginectors, at the time ot the declaration of 
said dividend, believed and had a right to believe 
that the same was a good and valid claim against 
the said Scandinavian-American Bank, and a val- 
uable asset of said Fairbanks Banking Company 
to the amount that the same was carried by them. 


Assignment of Error No, 57. 
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The Court erred in refusing to make the finding of 
fact set forth in paragraph LXXXIII of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That said dividend was declared by said direc- 
tors of said bank in good faith and in the honest 
Deliet, andwalich the exercise Of idle cane suinieune 
undivided profits of said bank amounted to the 
said sum of $34,828.55, and that the values placed 
upon the assets of said bank was a true and correct 
one, and that the amount for which said bank was 
carrying its assets, and particularly its stocks, 
loans and discounts, were the true and correct 
valuation of the same. 


Assignment of Error No. 58. 


The Court erred in refusing to make the finding of 
fact set forth in paragraph LXXXVI of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That at the time of the suspension of the Wash- 
ington-Alaska Bank of Nevada the said E. T. 
Barnette was not within the Territory of Alaska, 
but shortly thereafter, and in the month of Febru- 
ary, I9II, returned to Fairbanks, Alaska, and 
entered into negotiations with the creditors and 
depositors of said bank, for the purpose of amica- 
bly adjusting all suits and causes of action that 
might exist against him on account of any of the 
matters and things set forth in plaintiff's amended 
complaint. 


Assignment of Error No. 61. 


45 


The Court erred in refusing to make the finding of 
fact set forth in paragraph LXAXXVII of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That as a result of said negotiations, and in full 
satisfaction of all the wrongs complained of in 
plaintiff's amended complaint, the said E. T. 
Barnette on the 18th day of March, 1911, executed 
an instrument in writing in which he admitted 
his liability to the creditors and depositors of said 
bank, and promised and agreed to pay all of the 
depositors of said bank in full not later than the 
18th day of November, 1914, together with inter- 
est on all amounts due to creditors and depositors 
from the 4th day of January, 1911, until paid. 


Assignment of Error No. 62. 


The Court erred in refusing to make the finding of 
fact set forth in paragraph LXXXVIII of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That Isabelle Barnette was and is the wife of 
the said KE. T. Barnette, and the said Isabelle 
Barnette was desirous of aiding her said husband 
in the payment of the creditors and depositors of 
said Washington-Alaska Bank of Nevada, and to 
that end joined her said husband in the promise 
to pay all the depositors and creditors of said 
Washington-Alaska Bank of Nevada on the terms 
set forth in the preceding paragraph. 


Assignment of Error No. 63. 
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The Court erred in refusing to make the finding of 
fact set forth in paragraph LXXXIX of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That said promise was made upon the distinct 
understanding that no litigation would be insti- 
{uted against thevsaid kK To Barnette (or other: 
for or on account of any of the matters and things 
set forth in the amended complaint, and for this 
purpose, and to prevent any litigation, and as 
security for the faithful performance of the prom- 
ises made by said E. T. Barnette and Isabelle 
Barmette, the said Isabelle Barnette and 2) 
Barnette on the 18th day of March, 1911, with 
the knowledge and consent and approval of this 
Court, conveyed to the receivers of said bank, and 
the said receivers by order of this Court accepted 
the conveyance of title to an improved plantation 
containing 18,723 acres of land, situate in the Re- 
public of Mexico, and certain improved and in- 
come producing business properties and lots sit- 
uate in the incorporated town of Fairbanks, Terri- 
tory of Alaska, and certain large interests in val- 
uable association placer mining claims situate in 
the Hairbanks Precinct. Lerritory sot) lacka mate 
of which properties belonged at the time of said 
conveyance to said E. T. Barnette and Isabelle 
Barnette. 


Assignment of Error No. 64. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph XC of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That the property so conveyed by the said E. 
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teBarmette anduisabelle Barnette situated in the 
Republic of Mexico was, at the time of said con- 
veyance, of the value of $500,000.00. That at 
this time, owing to the unsettled conditions in the 
Republic of Mexico caused by rebellion and open 
warfare, it is difficult to determine what is the 
present value of said property situate in said Re- 
public of Mexico, which said property is of great 
value, but the market value thereof cannot be de- 
termined at this time. 


Assignment of Error No. 6s. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph XCI of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That the property conveyed by the said E. T. 
Barnette and Isabelle Barnette in the town of 
Fairbanks, Territory of Alaska, is of the value of 
$2 5,000. 


Assignment of Error No. 66. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph XCII of defendants’ 


proposed findings of fact and conclusions of law, as 
tollows: 


That the value of the interest of the said E. T. 
Barnette and Isabelle Barnette in association placer 
mining claims situate in the Fairbanks Recording 
District, Territory of Alaska, and conveyed by 
them to said receivers, is the value of $20,000. 


Assignment of Error No. 67. 
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The Court erred in refusing to make the finding 
of fact set forth in paragraph XCIII of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That the receiver has received from said mining 
properties and said town properties as rents, royal- 
ties and proceeds, up to the present time, the sum 
of $31,400. 


Assignment of Error No. 68. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph XCIV of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That in said deed of said property in the Re- 
public of Mexico it is expressly provided that 
said receiver may sell all or any part of said land 
at private sale on or after the 18th day of Novem- 
ber, 1914, for the purpose of raising funds with 
which to pay the claims of the depositors and 
creditors of said bank then remaining unpaid, and, 
out of the proceeds thereof, said receiver is di- 
rected to pay all the claims of depositors and cred- 
itors of said bank then remaining unpaid. 


Assignment of Error No. 69. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph XCV of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That in saidedcecs, 1. Barnette amd ‘-abelle 
Barnette further authorize and empower said re- 
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ceiver to collect and receive the amount of 
$226,025 payable on the 18th day of November, 
1914, in case of an option given on the 18th day 
of November, 1909, for the purchase of forty-nine 
per cent. of said property situate in the Republic 
of Mexico, is exercised by the optionees mentioned 
in said option by that time, and to apply such sum 
to the payment of said claims of depositors and 
creditors of said bank. 


Assignment of Error No. 7o. 


The Court erred in refusing to make the finding 
of fact set forth in paragraph XCVI of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That said deed to property in the Teiritory of 
Alaska also provides for and gives said receiver 
power to collect and receive all the rents, royal-' 
ties and proceeds of the property therein described, 
and to sell said property and to apply the amount 
so received in payment of said claims of deposi- 
tors and creditors of said bank at any time when 
it shall be deemed most advisable to do so by the 
sata. 1) bamette and Isabelle Barnette and) the 
receiver; but that if said property is not so sold by 
the 18th day of November, 1914, that said receiver 
is then authorized to sell said property without the’ 
consent of said E. T. Barnette and Isabelle Bar- 
nette and to apply the amount so received in pay- 
ment of the claims of the creditors and depositors 
of said Washington-Alaska Bank of Nevada. 


Assignment of Error No. 71. 
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The Court erred in refusing to make the finding 
of fact set forth in paragraph XCVII of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That the said receiver holds a large amount of 
property belonging to said bank, which is of great 
value and has not been converted into money; and 
the property so held by him, and the property so 
conveyed to the receiver by the said E. T. Barnette 
and Isabelle Barnette, are more than sufficient 
to satisfy all the claims, demands and obligations 
of whatsoever nature now existing against said 
Washington-Alaska Bank of Nevada. 


Assignment of Error No. 72. 


~The Court erred in refusing to make the finding of 
fact set forth in paragraph XCVIII of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That the receiver has received as rents, royal- 
ties and profits from the property of the said E. 
T. Barnette and Isabelle Barnette situate in the 
Territory of Alaska, the sum of $31,400.00, and 
that said amount, together with the property con- 
veyed by the said E. T. Barnette and Isabelle 
Barnette, exclusive of the property situate in said 
Republic of Mexico, are more than ample to pay 
all the matters and things charged against these 
defendants in said amended complaint of plaintiff 
herein; and that all the wrongs and things charged 
against these defendants in said amended com-’ 
plaint have, by reason thereof, been fully satisfied 
and paid. 


Assignment of Error No. 73. 
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The Court erred in refusing to make the finding 
of fact set forth in paragraph XCIX of defendants’ 
proposed findings of fact and conclusions of law, as 
follows: 


That the then receivers of the said Washington- 
Alaska Bank agreed to accept in full satisfaction 
of all the matters and things set forth in plaintiff’s 
amended complaint and sued on herein, the said 
promises and property of the said E. T. Barnette 
and Isabelle Barnette, and the said E. T. Barnette 
and Isabelle Barnette made and executed said 
promises and conveyed said property, in full satis- 
faction of all suits or causes of action then existing 
against him on account of any and all matters and 
things arising from his connection with the said 
Washington-Alaska Bank of Nevada, and in full 
satisfaction of all the matters and things set forth 
in plaintiff's amended complaint; and the said re- 
ceivers accepted and received said promises and 
said property in full satisfaction of all claims and 
causes of actions set forth in the amended com- 
piaint of the plaintiff herein. 


Assignment of Error No. 74. 


The Court erred in refusing to find as a conclusion 
of law what is set forth in paragraph IV of defend- 
ants’ proposed findings of fact and conclusions of law, 
which is as follows: 


That the stock that was surrendered, and taken 
back by the directors, and of which said directors 
had knowledge, was taken honestly and in good 
faith and under the belief of the said directors 


§2 


that they had a right to take back said stock, and 
that the same was for the best interest of the cor- 
poration. 


Assignment of Error No. 77. 


The Court erred in refusing to find as a conclusion 
of law what is set forth in paragraph V of defend- 
ants’ proposed findings of fact and conclusions of law, 
which is as follows: 


That the balance of the stock so surrendered, 
and taken back by the officers of said bank, was 
done without the knowledge, consent, approval or 
acquiescence of said directors, and there was 
nothing to charge the said directors with knowl- 
edge that its ofhcers were violating the resolutions 
of the said board of directors not to take back or 
cancel any stock. 


Assignment of Error No, 78. 


The Court erred in refusing to find as a conclusion 
of law what is set forth in paragraph VI of defend- 
ants’ proposed findings of fact and conclusions of law, 
which is as follows: 


That the declaration of the dividend by the 
directors was done by them honestly and in good 
faith and under the honest belief that the assets 
of said corporation exceeded its liabilities in the 
sum of $34,828.55, and that there was net profits 
to said amount and that said directors believed at 
said time that the assets were of the value that said 
corporation was carrying them. 


Assignment of Error No. 79. 
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The Court erred in refusing to find as a conclusion 
of law what is set forth in paragraph VIII of defend- 
ants’ proposed findings of fact and conclusions of law, 
which is as follows: 


That the directors of said bank had a right to 
rely upon the honesty and fidelity of their officers, 
and are not chargeable with any acts that said 
officers did in violation of the instructions of said 
board of directors. 


Assignment of Error No. 80. 


The Court erred in refusing to find as a conclusion 
of law what is set forth in paragraph X of defend- 
ants’ proposed findings of fact and conclusions of law, 
which is as follows: . 


That the plaintiff is not entitled to recover any 
judgment whatsoever against any of the defend- 
ants Jesson, Heill, Wood, Brumbaugh, McGinn, 
Peoples, Clark, Healey and Preston, or either of 
them. 


Assignment of Error No. 82. 


The Court erred in refusing to find as a conclusion 
of law what is set forth in paragraph XI of defend- 
ants’ proposed findings of fact and conclusions of law, 
which is as follows: 


That the defendants are entitled to a decree that 
the plaintiff recover nothing by this action, and 
that defendants have judgment for their costs and 
disbursements. 


Assignment of Error No. 83. 


54 


The Court erred in overruling the defendants’ ob- 
jections to finding of fact numbered XXIII so made 
and filed in this cause, and in making the same, 
which is as follows: 


That of said notes so past due as aforesaid, 
there were two executed by the Tanana Electric 
Company in the sum of $27,997.38, which de- 
pended for their value upon the existence of an al- 
leged guaranty of the Scandinavian American 
Bank to make advancements sufficient to cover the 
same; that said alleged guaranty never had any 
existence im fact, and the claim thereionr hadubeen 
repudiated by said Scandinavian-American Bank 
prior to the time said note was accepted by said 
board of directors, and said repudiation was 
known to the members of said board. That said 
notes are still unpaid, and the same was at all times 
carried on the books of the said Washington- 
Alaska Bank, formerly Fairbanks Banking Com- 
pany, as an asset in the sum of $27,997.38. 


Assignment of Error No. 93. 


The Court erred in overruling the defendants’ ob- 
jections to that portion of paragraph LI of the find- 
ings of fact made and filed in said cause, and in 
‘making the same, which is as follows: 


That said bank had no surplus or undivided 
profits against which the same could be charged. 


Assignment of Error No. 102. 


The Court erred in overruling the defendants’ ob- 
jections to paragraph LII of the findings of fact so 
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made and filed in said cause, and in making the same, 
which 1s as follows: 


That the taking back of said stock and the pay- 
ment therefor as aforesaid was illegal, wrongful 
and in violation of the laws of the State of Nevada 
under which said corporation was organized. 


Assignment of Error No. 103. 


The Court erred in overruling the defendants’ ob- 
jections to findings of fact numbered LIV so made 
and filed in this cause, and in making the same, 
which is as follows: 


That said stock surrenders so made as aforesaid 
were acquiesced in by said directors, and in some 
instances were made under their directions and 
with their express approval. 


Assignment of Error No. 104. 


The Court erred in overruling the defendants’ ob- 
jections to finding of fact numbered LXI so made 
and filed in this cause, and in making the same, 
which is as follows: 


That at the time said dividend was so declared 
and paid, the Fairbanks Banking Company did 
not have any surplus or undivided profits out of 
which the same could be declared and paid. 


Assignment of Error No. 107. 


The Court erred in overruling the defendants’ ob- 


jections to findings of fact numbered LXII so made 
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and filed in this cause, and in making the same, 
which is as follows: 


That said dividend was declared and paid in 
violation of the laws of the State of Nevada, and 
also in violation of the by-laws of the said Fair- 
banks Banking Company, and was wrongful and 
illegal. 


Assignment of Error No. 108. 


The Court erred in overruling the defendants’ ob- 
jections to findings of fact numbered LXVI so made 
and filed in this cause, and in making the same, 
which is as follows: 


That the assets of the said bank now in the 
hands of the receiver are insufficient to pay its 
liabilities, and the amount of such liabilities is 
more than $470,000 in excess of the value of said 
assets. 


Assignment of Error No. 109. 


The Court erred in overruling the defendants’ ob- 
jections to conclusion of law numbered I of the con- 
clusions of law signed and filed in this cause, and in 
making the same, which 1s as follows: 


That the defendants Wood, McGinn, Brum- 
baugh and Jesson are jointly and severally liable in 
the sum of $32,720.00 by reason of the declaration 
and payment of the dividend upon the capital 
stock of the Fairbanks Banking Company on 
April 12.eroie, 


Assignment of Error No. rio. 
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The Court erred in overruling the defendants’ ob- 
jections to conclusion of law numbered 2 of the con- 
clusions of law signed and filed in this cause, and in 
making the same, which is as follows: 


That the defendant Jesson is liable in the sum 
of $13,400.00 by reason of the surrender of shares 
of capital stock of said company, made between 
July 13, 1908, and September 12, 1908. 


Assignment of Error No. 111. 


The Court erred in overruling the defendants’ ob- 
jections to conclusion of law numbered 3 of the con- 
clusions of law signed and filed in this cause, and in 
making the same, which is as follows: 


That the defendants Jesson and Hill are jointly 
and severally liable in the sum of $1,500.00 for 
surrender of shares of capital stock of said com- 
pany made between September 13, 1908, and Octo- 
ber 13, 1908. 


Designment Of Error iio, 1P2 


The Court erred in overruling the defendants’ ob- 
jections to conclusion of law numbered 4 of the con- 
clusions of law signed and filed in this cause, and in 
making the same, which 1s as follows: 


That the defendants Jesson, Hill and Peoples 
are jointly and severally liable in the sum of 
$1,100.00 for surrenders of shares of capital stock, 
made between October 14, 1908, and March 13, 
1909. 

Assionnrent of Brror No, 113, 
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The Court erred in overruling the defendants’ ob- 
jections to conclusion of law numbered 5 of the con- 
clusions of law signed and filed in this cause, and in 
making the same, which 1s as follows: 


That the defendants Jesson, Hill and Brum- 
baugh are jointly and severally liable in the sum 
of $1,000.00 for surrenders of capital stock of: 
said company made between March 14, 1909, and 
September 12, 1909. 


Assignment of Error No. 114. 


The Court erred in overruling the defendants’ ob- 
jections to conclusion of law numbered 6 of the con- 
clusions of law signed and filed in this cause, and in 
making the same, which is as follows: 


That defendants Jesson, Brumbaugh and Mc- 
Ginn are jointly and severally liable in the sum of 
$3,000.00 for surrenders of capital stock of said 
company, made between September 13, 1909, and 
October 12, 1909. 


Assignment of Error No, 115. 


The Court erred in overruling the defendants’ ob- 
jections to conclusion of law numbered 7 of the con- 
clusions of law signed and filed in this cause, and in 
making the same, which is as follows: 


That defendants Jesson, McGinn and Brum- 
baugh are jointly and severally liable in the sum 
of $1,000.co for surrenders of capital stock made 
between October 13, 1909, and January 18, 19I0. 


Assignment of Error No. 116. 
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The Court erred in making a conclusion of law as ~ 
set forth in paragraph 8 of the conclusions of law 
signed and filed in this cause, which is as follows: 


That the plaintiff is entitled to a decree and 
judgment against the above-named defendants for 
the recovery of the sums above mentioned. 


Assignment of Error No. 117. 


The Court erred in making and entering judgment 
and decree in favor of the plaintiff and against the 
defendants R. C. Wood, John L. McGinn, Ray Brum- 
baugh and J. A. Jesson, jointly and severally for the 
sum of $33,720.00 by reason of the declaration and 
payment on April 12, 1910, of the dividend upon 
the capital stock of the Fairbanks Banking Company, 
set up in the complaint. 

Assignment of Error No. 118. 


The Court erred in rendering and entering a judg- 
ment and decree in favor of the plaintiff and against 
the defendant J. A. Jesson for the sum of $13,400 
by reason of the surrender of shares of the capital 
stock of said company made between July 13, 1908, 
and September 12, 1908. 

Assignment of Error No. 119. 


The Court erred in making and rendering and 
entering a judgment and decree in favor of the plain- 
tiff and against the defendants J. A. Jesson and James 
ny iil, jointly and severally, for the sum i 
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$1,500.00 by reason of the surrender of shares of the 
capital stock of said company made between Septem- 
ber 13, 1908, and October 13, 1908. 

Assignment of Error No. 120. 


The Court erred in making, rendering and enter- 
ing a judgment and decree in favor of the plaintiff 
and against the defendants James W. Hill and J. A. 
Jesson and E. R. Peoples, jointly and severally for 
the sum of $1,100.00 by reason of the surrender of 
shares of the capital stock of said company made 
between October 13, 1908, and March 13, 1909. 

Assignment of Error No, 121. 


The Court erred in making, rendering and enter- 
ing a judgment and decree in favor of the plaintiff 
and against the defendants J. A. Jesson, James W. 
Hill and Ray Brumbaugh, jointly and severally, for 
the sum of $1,000.00 by reason of the surrender of 
shares of the capital stock of said company made 
between March 14, 1909, and September 12, 1900. 

Assignment of Error No. 122. 


The Court erred in making, rendering and enter- 
ing a judgment and decree in favor of the plaintiff 
and against the defendants J. A. Jesson, Ray Brum- 
baugh and John L. McGinn, jointly and severally, 
for the sum of $3,000.00 by reason of the surrender 
of shares of capital stock of said company made be- 
tween September 13, 1909, and October 12, 19009. 

Assignment of Error No. 123. 
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The Court erred in making, rendering and enter- 
ing a judgment and decree in favor of the plaintiff 
and against the defendants John A. Jesson, John L. 
McGinn and Ray Brumbaugh, jointly and severally, 
for the sum of $1,000.00 by reason of the surrender 
of shares of the capital stock of said company, made 
between October 13, 1909, and January 18, 1910. 

Assignment of Error No. 124. 


The Court erred in making, rendering and enter- 
ing a judgment and decree in favor of the plaintiff 
and against the defendants R. C. Wood, E. R. Peo- 
ples, John L. McGinn, J. A. Jesson, Ray Brum- 
-baugh, and James W. Hill, to the effect that plain- 
tiff recover the costs of and from said defendants. 

Assignment of Error No. 125. 


The Court erred in making, rendering and enter- 
ing a decree to the effect that execution issue for the 
enforcement of the above judgments and decrees 
against the defendants R. C. Wood, E. R. Peoples, 
John L. McGinn, J. A. Jesson, Ray Brumbaugh and 
James W. Hill. 

Assignment of Error No. 126. 


The Court erred in not making, rendering and en- 
tering a decree in favor of defendants and against 
the plaintiff to the effect that the plaintiff take noth- 
ing in this action, and that the defendants recover 
their costs and disbursements. 

Assignment of Error No. 127. 
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The Court erred in refusing to make a finding that 
all the matters and things charged in the complaint 
were fully compromised and settled by the accord and 
satisfaction that was entered into between E, T. 
Barnette and Isabelle Barnette, and the former re- 
ceivers of said corporation. 

Assignment of Error No. 128. 


The Court erred in finding that the defendants 
Wood, Brumbaugh, J. A. Jesson and McGinn, as 
directors, were liable for the declaration of the divi- 
dend of the 12th day of April, 1910. 

Assignment of Error No. 129. 


The Court erred in finding that these defendants 
were liable for the stock taken back by said corpo- 
ration, as set forth in the findings of fact. 

Assignment of Error No. 130. 


The Court erred in failing to make a finding of 
fact to the effect that all the wrongs charged in the 
complaint have been fully paid and satisfied by the 
said E. T. Barnette and Isabelle Barnette. 

Assignment of Error No. 131. 


The Court erred in failing to make a finding of fact 
to the effect that all the matters and things found 
against these defendants have been fully satisfied and 
paid by the said E. T. Barnette and Isabelle Barnette. 

Assignment of Error No. 132. 
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ARGUMENT. 
I 
THE COMPLAINT IS MULTIFARIOUS. 


The complaint was attacked by motion to strike it 
from the files and by motion to strike out certain por- 
tions of the complaint. Assignments Nos. 1 and 2 


(Tp. Sa ct seq.). 

A bill seeking to hold several directors of a bank 
liable for losses caused by unlawful loans and divi- 
dends extending over a series of years, during some 
of which a portion of the defendants were not mem- 
bers of the board of directors, and were in no way 
responsible for the losses, is multifarious. 

The case of Emerson v. Gaither, 103 Md., 504, 
8 L. R. A. (N. S.), 745, is on all fours with the 
case at bar. The Court said in that case: 


“There is, perhaps, more confusion, real or ap- 
parent, in the authorities on the subject of multi- 
fariousness than any other connected with equity 
procedure. This is in part owing to the fact that 
there 1s no rule on the subject of universal appli- 
cation, and much is left to the discretion of the 
court, to be determined by the facts of each partic- 
ular case. The tendency of the courts has been to 
overrule the objection; but when a chancellor can 
see that a bill undertakes to burden one or more de- 
fendants with matter with which they are not con- 
nected, and not responsible, or that the bill is 
liable to create confusion by reason of the joinder 
of improper parties who have no privity with 
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each other, or because several distinct matters have 
been blended, which have no connection with each 
Otlner, lie 15 at least called upon to sive ie aamest 
careful scrutiny. There is no occasion to go out- 
side of this record to give illustrations of what 
we have in mind. The defendants named in this 
bill are sixteen persons who at some time had been 
directors of this bank, and the executors and the 
distributees of another person who had in his life- 
time been a director. It states the times during 
which the different persons were directors, but as 
it is alleged that on January 1, 1898, the bank was 
solvent, and only complains of what was done after 
that time, it 1s not necessary to go back of that 
date. It charges that Messrs. Horner, Bauern- 
schmidt, Hartman, Woolford, and McPhail were 
directors from January 1, 1898, to December 22, 
1900; Mr. Brinton to May 3, 1898; Mr. Walpert 
to September 29, 1898; Messrs. Ellis and Dickey 
to November 20. 1898; Mr. Emerson to March 20, 
1899; Mr. Malster to January 19, 1900; and that 
the following served to December 22, 1900, from 
the dates named, to wit: Mr. Thompson to August 
s, 1898, Mr. Harden from October 14, 1898, 
Nflessrs. Abercrombie and Hertel from January 12, 
1899, and Messrs. McDevitt and Marts from Janu- 
ary 12, 000g) "mee 


“Messrs. Ellis and Dickey, who retired on No- 
vember 29, 1898, could only have been connected 
with three transactions amounting of a little over 
$17,000. and Mr. Emerson with only four of the 
loans, amounting to something less than $22,000, 
and the one dividend of December 30, 1898; and 
it is impossible to tell from the bill that all of 
those loans were not repaid before the bank failed. 
Paragraph six names the directors that are charged 
with declaring the dividends unlawful, and neither 
Brinton, Walpert, Ellis, Dickey, McDevitt, nor 
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Marts is alleged to have taken any part in them, 
and they could not have done so, as they were 
not directors at either of the times named. Yet 
they are made defendants to a bill in which the 
declaration of dividends is made a separate and 
distinct charge, and it is easy to see what the in- 
vestigation of that charge would involve. It nec- 
essarily means that the financial condition of the 
bank at those periods must be inquired into and 
determined, and that may involve tedious and ex- 
pensive accountings of experts, and taking much 
testimony. So with the numerous loans charged 
to have been unlawfully made by the officers, by 
reason of the negligence of the directors in the 
discharge of their duties. Some of those items 
may require a large mass of testimony to be taken 
in order to ascertain the circumstances under which 
the loans were made, whether they were repaid, 
what directors knew or ought to have known of 
ihemy whether any Of the directors of later dates 
were negligent in not requiring them to be paid, 
or not securing them, etc. Are all of the defend- 
ants to be thus subjected to inconvenience, loss of 
time, fees of counsel, and possibly expert account- 
ants, court costs incurred concerning matters in 
which they are not connected, simply because at 
some time they happened to be directors of the same 
bank? It would be very difficult if not impossible, 
for the court to accurately apportion the costs. 
There is not a ‘common liability’ within the mean- 
ing of that expression as used in Fiery v. Em- 
merl, 30 Md., 464, when one director of a corpo- 
ration is liable for one act, and otners are liable 
foriwenty Or more separate and distinct acts, ae 
though of the same ocmtral «Claracter.. = = 7 
And so as to Messrs. Emerson, Walpert, and Res 
who are only alleged to have been connected with 
a few of the transactions complained of. It cer- 
tainly cannot be allowed merely because it may re- 
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quire two or three more suits than would be neces- 
sary if all were joined in one. A multiplicity of 
suits, although to be avoided when it can reason- 
ably be done, is far preferable to one suit which, 
by reason of the joinder of different matters, is 
likely to work injustice. * *" “ Weare of the 
opinion that the demurrers should have been sus- 
tained.” 


Alaska has a special statute regulating joinder of 
causes of action of an equitable nature which reads as 
follows: 


Sec. 1201. The plaintiff in an action of an 
equitable nature may unite several causes of action 
in the same complaint, where they all arise out of— 


First. The same transaction, or transactions con- 
nected with the same subject of action; 
Second. Contract, express or implied; or, 


Third. Injuries, with or without force, to prop- 
erty; 


Fourth. Claims to real property or any interest 
therein, with or without an account for the rents 
and profits thereof; 


Fifth. -Claims to personal property, or any in- 
terest therein, with or without an account for the 
use thereof; 


Sixth. Claims against a trustee by virtue of a 
contract or by operation of law. 


But the causes of action so united must all be- 
long to one of these classes, and must affect all the 
parties to the action, and not require different 
places of trial, and shall be separately stated. 


Compiled Laws Ty. of Alaska (1913), C.C. P.; 
Carter Code, Sec. 369. 
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The complaint in this action violates the statute in 
three particulars: 


1. The causes of action do not all arise out of the 
same transaction, nor are they connected with the 
same subject of action. 

They embrace transactions occurring at various 
times over a period of three years. The transactions 
complained of were of various kinds: the purchase of 
the original assets, overvaluation, improper credit of 
interest, illegal purchase of stock. 


2. They do not affect all the parties to the action. 


3. hey are not separately stated. 


The proper method of attack is by motion to strike 
out the pleading: 


DeemuOme ee 9 Ne LUMmOtION 1G Siilke Outed 
pleading for want of verification or subscription, 
or because several causes of action or defense 
therein are not pleaded separately, or for other 
cause, or a sham, frivolous, or irrelevant pleading 
or redundant matter therein, shall be made within 
the time for answering such pleading. 


Compiled Laws Ty. of Alaska (1913), Code of 
Cie Proc: 


This course was adopted in this case (p. 54). 


The peculiar disadvantage of this omnium gatherum 
method of pleading, in the case at bar, will be ap- 
parent when we come to consider the following: 
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The defendant McGinn was a member of the 
Board of Directors from the 14th day of September, 
1909, until about the first of May, 1910. During this 
time he is charged with certain acts of wrongdoing 
which the Court found consisted of acquiescing in the 
surrender of stock and the declaration of a dividend. 
Yet McGinn as attorney for the bank is charged with 
wrongfully and unlawfully taking over the Gold Bar 
Lumber Company stock at a grossly fraudulent over- 
valuation; with taking over loans and discounts that 
had no value; with permitting the copartners to be 
credited with accrued interest to the amount of over 
$39,000.00; with allowing Wood to dispose of his 
stock for $13,000.00, and other acts for all of which, if 
wrong, only the directors could be held responsible 
for. No conspiracy is charged between McGinn and 
the Board of Directors. The allegation of the com- 
plaint as to all acts charged against the defendants 
(except when McGinn was a director) is to the effect 
that “all was done and accomplished with the full 
‘“ Knowledge, co-operation and consent of all of the 
“defendants” (naming the Board of Directors and 
other officers) ‘and of the defendant John L. Mc- 
‘“Ginn, who was then and there attorney and legal 
‘adviser both of said copartnership and said cor- 
‘poration Fairbank Banking Company and who after- 
‘“wards became a director and vice-president of said 
“corporation” (p. 9). 

Suppose all this were true and that McGinn had 
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full knowledge of the alleged fraudulent acts, in his 
capacity as legal adviser of the Bank, could he be held 
responsible? Under the Nevada laws under which 
the plaintiff is seeking to charge the defendants, only 
the trustees or directors under whose administration 
the wrong was done could be held responsible. Under 
that law all the directors “except those who may cause 
“their dissent to be entered at large on the minutes 
“shall in their individual and private capacities be 
“jointly and severally liable to the corporation” (pp. 
391-2). 

Suppose McGinn as legal adviser to the Board of 
Directors had opposed their action. Had he any right 
to cause his ‘dissent thereto to be entered at large on 
the minutes’? Is a legal adviser to be held as re- 
sponsible as a director for acts over which he has no 
control and has no vote in? Likewise are Wood as 
cashier and Hiull as vice-president, neither being 
member of the directory, also to be held liable? 

We have made this illustration to bring prominently 
before the Court the injustice of permitting a multi- 
farious complaint. ‘The defendants under Section 96 
of Alaska Code moved to strike the amended com- 
plaint “from the files of the case” for the reason that 
more than one cause of action has been attempted to 
be pleaded in said amended complaint without stating 
each cause of action separately as prescribed by Sec- 
tion 96 of Part IV, Carter’s Annotated Code of 
Alaska, and also to strike “out from this case the 
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“amended complaint herein upon the ground that 
“said amended complaint contains a large number of 
‘alleged causes of actions, and in no case does any one 
“of the alleged causes of action affect all the parties 
‘defendant, and said several causes of action are not 
“stated or pleaded separately, and do not belong to 
he same class 0) cams a cOmic In 

Federal cases may be cited tolthe eficct that sweiea 
pleading is permissible. These cases are under the gen- 
eral equity practice not governed by any statutory law. 
But the Laws of Alaska, Section 1201 (supra) provide 
that in equity cases various causes of action may be 
set forth in one complaint, but the separate causes of 
action must be separately stated. 

Section 1201 above quoted is a positive law of Con- 
gress as to how separate causes of action in equity 
cases may be pleaded in Alaska. Evidently Congress 
had in mind at the time of its passage the injustice 
under the prevailing Federal practice of such pleading 
as the one illustrated in Emerson on Gaither (supra), 
where all of the defendants are subjected to inconve- 
niences, loss of time, fees of counsel and possibly ex- 
pert accounting and court cost concerning matters with 
which they are not connected, simply because at some 
time they happened to be directors of the same Bank. 

To bring the matter pointedly before the Court we 
will again show the position of the defendant McGinn. 
The Court held him liable on two charges of the com- 
plaint (1) that “the taking back of said stock and the 
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“payment therefor as aforesaid was illegal, wrongful 
“and in violation of the laws of the State of Nevada 
“under which said corporation was organized” (Find- 
ing 52, page 209); and (2) “that said dividend was 
“declared and paid in violation of the laws of the 
“State of Nevada and also in violation of the by-laws 
“of said Fairbanks Banking Company, and was 
“wrongful and illegal” (p. 214). 

Under the general law a corporation has a right to 
purchase its own stock. The cases in support of this 
proposition will be hereinafter cited. If this cause 
of action as to McGinn and the other defendants had 
been separately pleaded, they could have demurred to 
the same on the grounds that said separate cause of 
action did not state facts sufficient to constitute a cause 
of action and the Court must have sustained the same. 
If it had been intimated in the complaint that it was 
not under the general law but under a special statutory 
law of the State of Nevada that it was sought to 
charge the defendants, then a motion would have been 
made to require the plaintiff to set forth such a law. 
The same is true as to the dividend. The complaint, 
however, as to the dividend charges a common law 
liability, but the finding of the Court is simply “That 
‘said dividend was declared and paid in violation of 
euthe-laws of the State of Nevada. * * *” (p. 214). 

Had the motion of the defendants to strike out the 
complaint been granted, the plaintiff would have had 
to set out each cause of action separately. It then 


72 


would have been apparent that McGinn was joined as 
a defendant in respect to several causes of action with 
which he had nothing to do. He could have forced 
either a dismissal of himself from the case or a dis- 
missal of these causes from this action, and in either 
event would have escaped the burden and expense of 
a long trial involving many transactions to which he 
was legally a stranger. 

The same applies to all the other defendants except 
Jesson, who was a director through the entire period 
covered. 


108 


THE COMPLAINT IS DEFECTIVE, FOR THE REASON THAT 
IT FAILED TO PLEAD THE LAW OF NEVADA, WHICH IT 
WAS NECESSARY TO PROVE IN ORDER TO WARRANT A 
RECOVERY AGAINST THE DEFENDANTS ON ACCOUNT 
OF ANYTHING THEY DID IN REFERENCE TO THE DIVI- 
DEND OR PURCHASE OF THE STOCK. 


The Court rendered judgment in favor of the 
plaintiff on two propositions—the purchase of the 
stock, and the declaration of the dividend. It was 
claimed that both of these were in violation of the 
law of the State of Nevada, under which the plain- 
tiff’s bank was incorporated. 

It was an essential element of plaintiff’s case to 
establish the Nevada law. He sought to do this 
by offering in evidence certain fragments of the Ne- 
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vada Statute (p. 391). But nowhere did he plead 
it and nowhere did the Court find it as a fact. 
The only findings on this subject were: 


That the taking back of said stock and the pay- 
ment therefor as aforesaid was illegal, wrongful, 
and in violation of the laws of the State of Ne- 
vada under which said corporation was organized 
(bp, 2Co)y Assignment No 163) 


That said dividend was declared and paid in vio- 
lation of the laws of the State of Nevada, and also 
in violation of the By-Laws of the said Fairbanks 
Banking Company, and was wrongful and ilegal 
(p. 214). Assignment No. 108. 


These findings are of course insufficient, being mere 
conclusions of law. It was necessary to find what 
the law of Nevada was, and as a predicate for such 
a finding, it was necessary to allege the matter in 
the complaint. 

In order to hold these defendants under the cir- 
cumstances of this case, it was incumbent upon the re- 
ceiver to show what statute of Nevada they were vio- 
lating when they did the acts complained of, for if there 
were no statute bearing upon the subject, then the 
presumption would arise in favor of the regularity 
of their action. It would moreover be necessary 
to show that they were animated by motives of fraud. 
The general doctrine in vogue throughout the United 
States would be applicable, that in the absence of 
statutory prohibition, a corporation has the right to 
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purchase its own stock, even though the effect thereof 
is thereby to diminish its capital. 

The appellants attack this phase of the complaint 
in various ways. ‘They demur to the complaint as 
a whole for failure to state facts sufficient to con- 
stitute a cause of action; they move to strike out 
separate portions of the complaint; they move to 
require causes of action to be separately stated. Assign- 
fC MESe NiGarine 2 aang). 

The rule that the courts of one country cannot 
take cognizance of the law of another without plea 
and proof has been constantly maintained at law and 
in equity, in England and America. 


Liverpool and Great IVestern Steam Co. v. Phe- 
Hixmiisme G. 120). S25 708- 

Giuarcii yy bb art eo Was.) 2 Cranchee no, 
2300 (2 24a) 

Ennis v. Snuth, 55 U. S., 14 How., 400, 426, 
427 (14: 472); 

Dainese vy. Taleo Sa 2002 a ocr co 
193) 5 

Puerce v. Indseth, 100 U. S., 540 (27: 254): 

Ex parte Gridland, 3 Ves. & B., 94, 99; 

Licva "Guveri . R., 1 Ob iis 20- 
Cy Oe Bestacgas, 100, 142° 

Wickersham v. Johnston, 104 Cal., 407. 


Where a party seeks either to recover or defend 
under a foreign law, such law must be pleaded and 
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proved like any other fact, since the Court cannot, 


ex-officio, take notice of the laws of a foreign State. 


Emcyc. Pleading and Practice, Vol. 9, p. 542. 


Worms ytd arias G. Calera: 


Vipvicgion ve Douelas, G IN Y 4 461. the Count 


said? 


“Although the respondent, in his answer, has 
made frequent reference to the laws of Scotland, 
and alleged that by them he acquired a right to 
the real estate in question, yet neither he nor the 
appellants have set forth or claimed in their plead- 
ings, or proved, that the laws of Scotland are dif- 
ferent from our own, in regard to the construction 
and legal effect of the testamentary settlement; nor 
have they averred or proved the existence, in that” 
country, of any rule or principle of law, written 
or unwritten, relating to that subject, which, on 
comparison, appears different from our own. It 
is a well-settled rule, founded on reason and au- 
thority, that the /ex fort, or, in other words, the 
laws of the country to whose courts a party ap- 
peals for redress, furnish, in all cases, prima facte, 
the rule of decision; and if either party wishes the 
benefit of a different rule or law, as, for instance, 
the /ex domicilit, lex contractus, or lex loci rei 
sttae, he must aver and prove it. The courts of a 
country are presumed to be acquainted only with 
their own laws; those of other countries are to be 
averred and proved, like other facts of which 
courts do not take judicial notice; and the mode of 
proving them, whether they be written or unwrit- 
ten, has been long established.” 
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In Holmes v. Broughton, 10 Wend (N. Y.), 75, 
25 Am. Dic., 536, it was held that a plea of former 
recovery in another State, and satisfaction of the 
judgment by a proceeding unknown to the common 
law, but alleged to be authorized by the statute of 
such State, should set out the statute, that the Court 
may see how such proceedings constitute a bar to 
the plaintiff's action. 


The Court said: 


“The question is, whether the proceedings al- 
leged to have been had in the State of Vermont are 
well pleaded? It is laid down by Mr. Chitty that 
the courts do not ex officio take notice of foreign 
laws, and consequently they must in general be 
stated in pleading: 1 Chit., Pl. 221. The question 
arose in Collett v. Keith, 2 East, 261, which was 
an action of trespass for seizing and taking a ship 
at tie Cape of Good Plopemto wit ctc ihe de 
fendant, among other things, pleaded, that the set- 
tlement of the Cape of Good Hope was subject to 
foreign, to wit, Dutch laws; that the ship was 
within the jurisdiction of the supreme court there, 
and that certain proceedings were instituted and 
had; that the defendant, according to the foreign 
laws of the place, the said court having competent 
jurisdiction, was authorized and ordered to take 
and detain the ship. To this plea there was a de- 
murrer. In deciding the case, Grose, J., said, that 
the plea was too general; that it was not enough 
to state that the vessel was within the jurisdiction 
of the court which was governed by foreign laws, 
and that certain proceedings were instituted; but 
the defendant should have shown what the foreign 
law was which gave jurisdiction to the court. 


77 


“In the case of /Valker v. Maxwell, 1 Mass., 
103, it was held that a defendant who relies upon 
the statute of another state, must, 7m his plea, set 
out the statute, that the court may see whether the 
proceedings were warranted by the statute or not, 
and the general allegation that the proceedings 
were pursuant to the statute is not sufficient. That 
was an action on a promissory note, so called in the 
declaration, by which Lyon and Maxwell promised 
the plaintiffs, by the name of James Chase & Co. to 
pay them thirty-five dozen wool cards on a certain 
day. Maxwell defended and pleaded that an ac- 
tion was brought by one Cole, in the common pleas 
of Bristol county, in the state of Rhode Island, 
against Chase, one of the plaintiffs in this action, 
upon a certain note which is set forth, of which 
Cole was indorsee, and that Cole, pursuant to the 
statute of the state of Rhode Island in such case 
made and provided, directed the sheriff to serve 
the original writ upon the defendants, Lyon and 
Maxwell, for the purpose of attaching the personal 
estate of Chase in their hands; that in pursuance of 
the statute aforesaid, service was so made; that 
Lyon and Maxwell pursuant to the statute afore- 
said, appeared and submitted to examination, etc.; 
that judgment was rendered in favor of Cole 
against Chase, as appears by the record; and fur- 
ther, that Cole prosecuted an action in the said 
court, in pursuance of the statute aforesaid, against 
the defendants, Lyon and Maxwell, upon the note 
now declared on, and set forth proceedings against 
Chase, and judgment; whereby Lyon and Maxwell 
became liable to pay the value of the wool cards 
attached as aforesaid, etc., stating a judgment in 
favor of Cole against Lyon and Maxwell for the 
amount, etc. To this plea the plaintiff demurred, 
and assigned several causes of demurrer, one of 
which is, that it does not appear by the plea what 
the said statute or law 1s, which is mentioned as a 
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statute in said plea, nor by what law or authority 
the court of common pleas in Bristol county in 
Rhode Island, gave the judgment described in the 
plea. The whole court were of opinion that the 
plea was bad for the cause assigned; they said that 
the plea should have set set forth the statute of 
Rhode Island, that the court might see whether the 
proceedings stated in the plea were authorized. 
That the common law might be considered com- 
mon to both states, and regulating the proceeding 
of courts of justice in both; but the proceedings 
stated in the plea being of a peculiar kind, and so 
different from the common law, the statute ought 
to be shown to them, and the general allegation, 
that the proceedings were pursuant to the statute 
of Rhode Island, was not sufficient. 

“The case of Pearsall vy. Dwight, 2 Mass., 84 (3 
Am. Dec., 35), shows what is considered sufficient 
in that'state. There the defendant pleaded the 
statute of limitations of the state of New York; 
the part of the statute upon which he relied was 
pleaded wih a profert of the exemplification of 
the whole statute, with necessary averments, and 
it was held by Parsons, C. J., that, nothwithstand- 
ing the profert of the exemplification of the statute, 
the court could not take notice of any part of the 
statute not shown in the plea, that if the opposite 
party relied on any part of the same statute, he 
should have prayed over and spread the whole 
statute upon the record. Again, in the case of Legg 
v. Legg, 8 Mass., 99, the same court declare that 
they could not judicially take notice of the laws 
of Vermont, and that upon the point there stated. 
which was a common law question, they must pre- 
sume the laws of Vermont to be similar to their 
own. The doctrine of this highly respectable court 
seems to me to be sound, and if so, the plea in this 
case is defective in not setting forth the statute of 
Vermont, if any, authorizing the proceedings stated 
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to have taken place, that the court may see how 
those proceedings constitute a bar to the plaintiff's 
action. This court cannot take judicial cognizance 
of any of the laws of our sister states at variance 
with the common law. The proceedings stated are 
not common law proceedings, and the authority for 
them must be specially set forth.” 


Thomas vy. Pendleton, 1 S. Dak., 150, 36 Am. St. 
Rep. 727, was an action founded upon an alleged 
judgment in the court of common pleas of Crawford 
county, in the State of Pennsylvania. 

The complaint set out the note and warrant of 
attorney upon which the alleged judgment was 
founded. In the complaint the judgment was alleged 
to have been rendered on the eighth day of May, 
1889, upon a note bearing date March 12, 1889, 
payable ninety days after its date. It therefore ap- 
peared upon the face of the complaint that the 
alleged judgment was rendered more than _ thirty 
days before the note, by its terms, became due and 
payable. The court said: 


“No law of the state of Pennsylvania ts set out 
or pleaded authorizing a judgment to be entered 
upon a note before its maturity. In the absence 
of any allegation as to what the laws of Pennsyl- 
vania are on this subject, the court will presume 
they are the same as our own.” 
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ln Memer v. Ciicago, Etc. Ry Coy Geeeee ake 
FOvesOe oak, COO the Cour salde 


‘The contract in this case, having been made in 
Wisconsin, may be regarded as a contract of that 
state, and to be interpreted in accordance with the 
laws of state: Liverpool, etc., Co. v. Phenix Ins. 
Co., 129 U, S., 307, fasel v. Chicago, eiemea 
road Co., 82 Iowa, 477. This court, however, 
will not take judicial! notice of the laws of another 
state. Such laws must be a//eged and proven on 
the trial, the same as any other facts in the case. 
No such evidence appears from the record in the 
case to have been given. In the absence of such 
evidence, this court will presume that the law of 
Wisconsin as to the right of a common carrier to 

~ limit the lability of himself or servants is the 
same as the law of this state upon that subject.” 


III. 


THE PURCHASE OF ITS STOCK BY THE CORPORATION 
WAS NOT EN VIOLATION OF THE GENERAL AWW: 


Quoting from the opinion of the Court (p. 1216): 


“The plaintiff’s complaint alleges that soon after 
the corporation began doing business, it commenced 
to diminish its capital stock by surrendering a cer- 
tain part thereof to its stockholders, and cancelling 
certain stock subscriptions and certain shares of 
stock that had been issued. “The evidence showed 
that, beginning June 20, 1908, with the payment 
to Wood of $13,cc0.co for 130 shares of stock 
agreed to be issued to him, and ending October 25, 
1910, when too shares of stock were purchased 
from John L. McGinn for $6,000.00, shares of 
stock amounting to $56,co0o.00 were taken over by 
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the bank. * * * The defendants contend that 
the corporation had a right to purchase its own 
StOCK. a eR ea 

“The defendants cite numerous authorities to sus- 
tain their contentions, and I am satisfied that the 
weight of authority in the United States is that a 
corporation, where not prohibited by statute or its 
charter, may purchase shares of its own stock.” 


There is abundance of authority in support of this 
much of the opinion of the Court. 


ee 
is a 


The rule is thus stated in 7 Ruling Case Law, 528: 


“According to the prevailing rule in this coun- 
try, in the absence of any restrictions imposed by 
its charter or the general laws, a corporation has 
power, where the interests of its existing creditors 
are not adversely affected, to purchase its own 
Capital stock.” 


Uhe rule 1s thus laid down in 7 A, & E. Encye. 
ea Ps O18: 


‘There is nothing in the nature of a corporation 
that renders it absolutely incapable of holding or 
dealing in its own stock. And in most states in 
which the question has arisen it has been held that 
corporations may purchase, hold and sell shares 
of their own stock, provided there is no charter 
or statutory prohibition in the way, and provided, 
further, that they act in good faith and without 
intent to injure or injury to creditors. This seems 
now to be the prevailing doctrine.” 
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And there are innumerable authorities in support 
of this position. 


Clapp v. Peterson, 104 Ill, 26; 

City Bank of Columbus v. Bruce, 17 N. Y., 
507; 

State v. Smith, 48 Vt, 266; 

Williams v. Savage Mfg. Co., 3 Md. Ch., 418; 

Taylor v. Miami Exp. Co., 6 Ohio, 177; 

Crandall v. Lincoln, 52 Conn., 73, 52 Am. Rep., 
560; 

Chicago, etc., R. R. Co. v. Marseilles, 84 I1., 
1455 

Dupee v. Boston Water Power Co., 114 Mass., 
os 

St. Louts Rawhide Co. v. Hill, 72 Mo. App., 
142; 

Morgan v. Lewis, 46 Ohio St., 1, 17 N. E., 
558; 

Yeaton v. Eagle Oil, etc., Co., 4 Wash., 183, 
20 Pac. a5; 

Chapman volronciad, cicy Co. O02 Ni | mus 
HO7 At Atle O90! 

Blalock v. Kernersville Mfg. Co., t1o N. C., 
OO, 4ao mE. 501; 

Howe Grain, Etc. Co. vs. Jones, 21 Tex. Civ. 
Appi, G@umatms. VV, 2A 

Chalteaux v. Mueller, 102 Wis., 525, 78 N. 
W., 1082; 


) 


83 


Rollins v. Shaver IVagon etc. Co., 80 Towa, 
200) 2O wamesouminci 427, 45 No VV, 1037; 

Oliver v. Rahway Ice Co., 64 N. J. Eq., 596, 
54 Atl., 460; 

Nat. Bank of Peoria v. Peoria IVatch Co., 191 
Pie 60 IN. hh. S50; 

West v. Averill Grocery Ca., 109 Towa, 488, 
Som Ne) Sess 5. 

Dock 7. Seuichier Juste. Co., 107 Pas ste 370) 
aye fel, Teletoye 

Marvin v. Anderson, 111 Wis., 387, 87 N. W., 
220° 

1 Cook on Corporations, sec. 3113 

Porter v. Plymouth Gold Mining Co., 101 Am. 
St. Rep., 573, 574; 

Com’rs of Johnson County v. Thayer, 94 U. 5., 
Ooiee te) goal, sed). haa- 

Fitzpatrick v. McGregor, 133 Ga., 332, 65 S. 
leeeoso 25 lly, Ko a UN. 8-),, 50: 

Republic Life Ins. Co. v. Swigert, 135 Ill., 150; 
2G NH, O60, R.A, 328; 

Iowa Lumber Co. v. Foster, 49 Ia., 25, 31 Am. 
ep, 9140; 

Wisconsin Lumber Co. v. Greene, etc., Tele- 
pote Co, 127 Va, 360, 101 IN. W., 742,100 
eo Rgo7, 00) ls RA, 008, 

New England Trust Co. v. Abbott, 162 Mass., 
PG ON adic 27 Li, KOA 
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Knickerbocker Importation Co. v. State Board 
opmAssessors, FAN. ). L., Soames Atl ong 
9 L. ReeAe UN: S.) e805. 

Pabst v. Goodrich, 133 Wis 43) 113) Ne 
398, 14 Ann. Cas., 824; 

Guechrist v. Highfield, 140 Wis., 476, 123 N. 
NY, 102, 17 Amm Case 1267, and mote: 

Atlanta etc. Ass'n. v. Smith, 141 Wis., 377, 
1235N. W. 100) 196 A. one, (eee eee 
A., (N. 8.), 1375 

First Nat'l. Bank v. Salem, 39 Fed., 89; 

Lowe v. Pioneer Threshing Co., 70 Fed., 646; 

Copper Bull Mg. Co. v. Costello, 95 Pac., 94; 

Antonio v. Sanger, 151 S. W., 1104. 


IV. 


THE PURCHASE OF THE STOCK WAS NOT IN VIOLATION 
OF THE LAW OF NEVADA. 


Quoting again from the opinion of the Court: 


“Plaintiff contends that this (the purchase of its 
own stock by the bank) was in direct violation of 
the laws of Nevada, under which the corporation 
held its charter, and that under those laws the di- 
rectors, at the time any stock was surrendered, are 
jointly and severally liable for the amount thereof; 
while the defendants contend that the corporation 
had a right to purchase its own stock, and that all 
of the stock thus taken over was retained as treas- 
ury stock, and subject to reissue, that some of it was 
actually resold, and that in no event can the pur- 
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chase of its own stock by a corporation be held to 
operate as a reduction of its capital stock, unless 
there is an express intention to retire such stock and 
not to reissue it. * * [| am satisfied that the 
weight of authority in the United States is that 
whether or not such purchase operates as a reduc- 
tion of the capital stock, depends upon the inten- 
tion with which it is purchased, and that if it is 
the intention to reissue the purchased stock, the 
capital of the corporation is not necessarily reduced 
by reason of the stock being held for a time as 
treasury stock. I am not satisfied, however, that 
this meets all the prohibitions contained in the 
statutes of Nevada. The Act not merely prohibits 
the directors from reducing the capital stock unless 
in the manner prescribed by law, or in accordance 
with the provisions of the certificate or articles 
of incorporation, but it makes it unlawful for 
them ‘To divide, withdraw, or in any way pay 
to the stockholders, or any of them, anv part of 
the capital stock of the company.’ The law pro- 
vides that this section shall not prevent the retire- 
ment or conversion of either stock or bonds, or the 
distribution of the earnings or accumulations of the 
corporation as provided for in the articles or cer- 
tificate of incorporation, original or amended; but 
I find nothing in the articles of incorporation of 
this company which provides for such retirement 
or conversion, nor do I think the provisions of the 
articles giving the corporation authority to pur- 
chase stock and bonds can be held, as contended by 
defendants, to authorize it to purchase shares of 
its own stock and pay for them out of its capital 
(Soto 1O-1270)). 

“The most, therefore, that can be said of the au- 
thority of the directors to purchase stock of the 
corporation is, that while the directors had such 
right under the charter and the laws of Nevada, 
they could exercise such right only when the pur- 
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chase price was paid from net profits or surplus 
funds of the corporation, and not where any part of 
its capital stock was used for such purpose. There 
might be special circumstances where, apparently, 
this would result, and still the directors would not 
be lable for any damages, if in view of all the 
circumstances such a purchase was evidently for 
the best interests of the corporation. Even where 
corporations have been absolutely prohibited by 
statute from purchasing their own stock, it has 
been considered lawful for them to take their stock 
in payment of a debt past due, or where it seemed 
necessary in order to prevent loss to the corpora- 
tion. Some of the transactions complained of in 
the complaint seem fairly to come within this 
Polers 


It was the theory of the plaintiff that under the 
law of Nevada (Section 68 of the Corporation Act) 
he was entitled to recover from the defendants the 
value of any stock purchased, without regard to the 
question whether the defendants knew that the stock 
was being purchased by the bank, or were negligent, 
or were guilty of any fraud. The portion of Section 
68 in point, reads as follows: 


“It shall not be lawful for the trustees or di- 
rectors * ~ * to divide, Withdraw oF ane any, 
way pay to the stockholders, or any of them, any 
part of the capital stock of the company, nor to 
reduce the capital stock, unless in the manner pre- 
scribed in this Act, or in accordance with the pro- 
visions of the certificate or articles of incorporation. 
And in case of any violation of the provisions of 
this section, the directors or trustees under whose 
administration the same may have happened 
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= hallo their individual and private ca- 
pacity be jointly and severally liable to the corpo- 
ration, and to the creditors thereof to the full 
amount so divided, withdrawn or reduced or paid 
out.” 


Diesindine o1 the court, Noo Eli awas: 


“That the taking back of said stock and the pay- 
ment therefor as aforesaid, was illegal, wrongful 
and in violation of the laws of the State of Ne- 
vada, under which said corporation was organ- 
Zed. 


Assignment of Error No. 103. 


We have already remarked that this finding is 
not a finding of any fact, but rather a conclusion 
of law from facts which are not pleaded or found. 

From the portion of the Nevada Corporation Law 
which was offered in evidence, it 1s apparent that 
the Nevada Law does not forbid the reduction of the 
capital stock, but provides a method by which it 
may be done. There is nothing in the record to 
show that the method is any different under the 
Nevada Statute from the procedure followed in this 
case. Furthermore, the Nevada Statute provides 
that the articles of incorporation may provide a 
method for the reduction of the capital stock. There- 
fore, tf a reduction of the capital stock is effected by 
the corporation’s purchase of its own shares, it may 


follow that the articles of incorporation of this cor- 
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poration have provided a method, which has in fact 
been followed. 

In this connection we refer to the XLI finding 
(page 204), as follows: 


“That the Articles of Incorporation of said cor- 
poration authorized and empowered said corpora- 
tion among other things, to buy and sell gold and 
silver bullion, foreign coin, stocks, bonds, and all 
other property, real and personal, and to do any 
business and exercise any powers incident to the 
banking business, or necessary or proper to the fur- 
therance and attainment of the purposes of said 
bank.” 


Thus the articles of incorporation expressly au- 
thorized the company to purchase stock, and _ this 
includes its own stock. 

We shall, however, contend that there was no 
reduction of the capital stock effected by the pur- 
chase of the shares in question. 


Ve 


WHEN A CORPORATION BUYS SHARES OF ITS OWN CAP- 
ITAL STOCK, ITS CAPITAL STOCK IS NOT REDUCED 
BY THAT AMOUNT, NOR IS THE STOCK MERGED. 


The rule is well stated in Cook on Corporations, 
Sec. 314, by the following language: 


“When a corporation buys shares of its own 
capital stock, the capital stock is not reduced by 
that amount, nor is the stock merged. So long, 
however, as the corporation retains the ownership, 
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the stock is lifeless, without rights or powers. It 
cannot be voted nor can it draw dividends, even 
though it is held in the name of a trustee for the 
benefit of the corporation. But at any time the 
corporation may resuscitate it by selling it and 
transferring it to the purchaser. Such sale may 
be made upon the authority of the corporate direc- 
tors. It may be sold at its market value, and need 
not be held for its par value, as is necessary in an 
original issue of stock.” 


Ruling Case Law thus states it: 


“The rule is well settled that where stock is ac- 
quired by a corporation, either by purchase, sur- 
render, or forfeiture, it is not thereby extinguished, 
unless it is acquired by the corporation with that 
intention, but may be reissued. It remains dor- 
mant until it is reissued, and the voting power 
thereon is suspended whether it is held by the cor- 
POmUucCmion by a titsteetor it “(7 Re -C. I, See. 


bat a5 52). 


In American Railway Frog Co. v. Haven, tot 
Mass., 398, 3 Am. Rep., 379, the Court said: 


“The case finds that the capital stock was di- 
vided into 2,000 shares, all of which were properly 
issued to the original stockholders; and that some- 
time afterward 400 of these shares were transferred 
by some of the stockholders to Aaron N. Clark ‘to 
hold for the benefit of the corporation.’ If these 
transfers had been made directly to the corpora- 
tion, without the intervention of a trustee, it would 
hardly be contended that it would thereby become 
entitled to vote at a meeting of stockholders. A 
corporation cannot literally be one of its own 
stockholders in the full sense of that term. Such a 
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transfer might not operate as a mere surrender 
or cancellation of stock, unless so intended. If 
would not diminish the amount of the capital, nor 
necessarily reduce the number of shares. The cor- 
poration might perhaps receive such a transfer, and 
hold the stock so conveyed to it, for the purpose 
of re-issue to new subscribers or purchasers. va 
The position of these shares, in our judgment, 
is the same, to all intents and purposes, so far as 
the right of voting upon them is concerned, as if 
they were held directly by the corporation itself; 
and, until they are sold and transferred by its 
authority, the right of voting upon them is sus- 
pended.” 


Ralston v. Bank of California, 112 Cal., 208, was a 
case where the bank was sued for conversion of 
certain shares of its own capital. The Court said: 


“The argument that the corporation becomes the 
owner of the shares converted, and hence that its 
stock is reduced otherwise than in the manner pro- 
vided by law (Civ. Code, sec. 350) and hence fur- 
ther that such conversion is legally impossible be- 
cause contravening the policy of the law, has no 
great force. If necessary to save itself from loss, 
the bank might have contracted for and have re- 
ceived the title to these shares in payment of 
Baum’s debts to it, and the transaction would have 
been perfectly legal (Ex parte Holmes, 5 Cow., 
426). With the same purpose in view the bank, 
apparently in good faith and under claim of right, 
refused the registry, and this had the undesigned 
effect of converting the shares; and it is not per- 
ceived how acquisition of title by this means can, 
though wrongful as regards the plaintiff's, be more 
obnoxious to public policy than by contract in the 


gI 


case supposed. The authorized capital is not re- 
duced, for the shares are not extinguished, but 
may be reissued.’”” 


So, also, in the case of Anickerbocker v. State 
ead. 70eNeu a ooro Oa Nets. SoG. It 
was held that shares of stock once issued remain 
outstanding until retired in the legal manner, and, 
therefore, when a corporation bought its stock, it 
Was Mot retired or merged, 

And in the case of Pabst v. Goodrich, 133 Wis., 
43, 113 N. W., 398, it was held that a solvent cor- 
poration has a right to purchase and hold its stock, 
and that such purchase does not amount to a can- 
Cellatroneot such stock. The Court said: 


“A corporation clearly has the right to purchase 
its stock, keep it alive, and treat it as assets.” 


‘In Porter v. Plymouth Gold Mining Co., 101 Am. 
St. Rep. 569, 575, the Court says: 


“Would the capital stock of the company have 
been reduced in violation of Section 438 of the 
Civil Code by the purchase of the stock? Section 
438 of the Civil Code provides as follows: ‘Di- 
rectors of corporations must not * * * reduce 
or increase the capital stock except as hereinafter 
specially provided.’ The mere repurchase of this 
stock would not tend to decrease the capital stock 
of the company unless the directors should abso- 
lutely merge or extinguish the stock after its re- 
purchase. The company could only deal with it 
just the same as it had done before the sale. It 
could be sold and issued again. The company 
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would be in no different position as to this stock 
than it would have been had the transaction with 
appellant with regard to it mever occurred. 
When it is transferred to the company, it becomes 
a part of the property. Itusithere for thevereditors 
and stockholders. [The capital stock is not de- 
creased. A portion of the capital of the company 
may be unavailable until the stock is again sold, 
but nothing is destroyed. Whether the stock is 
merged or extinguished or held as an asset for sale, 
is much a matter of intention on the part of the 
corporation. If it ts unlawful to decrease the capt- 
tal stock, presumptively the directors did not vto- 
late the law, and it would require some positive 
showing to the contrary to overcome this pre- 
sumption.” 


The following authorities lend sufficient support to 
this position: 


Taylor v. Miami, 6 Ohio, 177; 

City Bank of Columbia v. Bruce, 17 N. Y., 5073. 

Williams v. Savage, 3 Md. Chan., 418; 

Ex parte Holmes, 5 Cow., 426; 

State v. Smith, 48 Vermont, 266; 

Morgan v. Lewis, 17 N. E., 558; 

Fremont v. Thompson, 91 N. W., 376, 378; 

4 Thompson on Corporations, 4078; 

2 Clark & Marshall on Corporations, sec. 411- 
gir(d) ; 

Republic Life Ins. Co. v. Swaggert, 12 L. R. 
ING ee). 
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The by-laws of the corporation provided as fol- 
lows: 


“All issued and outstanding stock of the com- 
pany that may be donated to or purchased by the 
company or which shall revert to the company by 
reason of failure to pay for the same, shall be 
Treasury stock, and shall be held subject to dis- 
posal by the action of the board of directors. Said 
stock shall neither vote nor participate in divi- 
dends while held by the company. 

“The board of directors shall be given the first 
option to purchase for the corporation the stock of 
any stockholder, and shall be entitled to purchase 
the same, provided said board of directors shall 
offer to pay to said stockholder the same amount, 
as he might obtain from other persons” (p. 798). 


This stock that was surrendered to the corporation 
was credited, as the evidence shows, to treasury stock, 
and was thereafter carried as an asset of the corpora- 
tion (pp. 354 ef seq). 

No evidence was introduced to show that the 
directors disposed of this stock other than as provided 
in the by-laws. 

If it had been the intention of the directors to 
reduce or retire this surrendered stock, they would 
not have carried it as treasury stock, and would not 
have carried the capital stock of the corporation at 
300 shares, the amount provided for in the articles 
of incorporation. Furthermore, the Court must pre- 
sume that the directors did not violate the law, and 
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some positive evidence must be given to the contrary 
to overcome this presumption. The only evidence 
upon this point is the evidence of James W. Hill 
fomene effect that it was not the inten tionmmoismc 
directors to reduce the capital stock, or to retire the 
surrendered stock, but that, on the contrary, it was 
their intention to re-issue the same. He testified: 


“Q. Do you remember whether or not prior to 
the adoption of the by-laws, the question of the 
corporation buying the stock of any of its members 
was discussed? 

TA Ate winch meeting ¢ 

“Q. Prior to the stockholders’ meeting of 
March 12, 1908, when the by-laws were adopted? 

“A. Yes. The matter had been discussed. 

“Q. What was the sense of the stockholders 
upon that matter? 

“A. That it would be advisable to have the 
bank have the first option to buy back its own 
stock. 

“Q. For what reason? 

“A. So that they could control the stock, or so 

-that it couldn’t fall into other hands and be used 
for purposes detrimental to the bank’s interests; in 
other words, we didn’t want any of the other banks 
to get hold of any of that stock. 

“Q. Do you know whether any advice was taken 
at that time as to whether the corporation had 
the power to buy in stock? 

“A. The whole transaction was handled under 
the advice of the firm of McGinn & Sullivan, who 
were then attorneys for the bank (Tp., 798). 

“Q. What was the intention of the board of di- 
rectors in regard to the stock that was surrendered 
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and turned into the treasury as to retiring it for 
good, or reissuing it? . 

“A. The intention was at all times to reissue 
it to other purchasers” (Tp., 799). 


The ‘evidence further discloses that some of this 
surrendered stock was afterwards issued to others. 


(ip. po 8200) 


Vale 


THE PURCHASE OF THE STOCK WAS WITHOUT THE 
KNOWLEDGE AND AGAINST THE INSTRUCTIONS OF 
THE DIRECTORS. 


The portion of the opinion of the Court dealing 
with this subject reads as follows: 


“With the exception of these [the Strandberg 
and NIcGinn] transactions, it seems that the pur- 
chase of the other shares of stock, as charged by 
the complaint, were made, if not with the direct 
personal knowledge of the directors, at any rate 
under such circumstances that knowledge thereof 
was brought home to them, and they must be held 
to have ratified the same; also that they were 
made at times when the corporation had not sur- 
plus earnings or profits on hand, but were, in fact, 
made from the capital stock. That the directors 
at one time, at all events, had knowledge of such 
proceedings, is evident from the minutes of their 
meetings, where, on July 13, 1908, they passed 
the following resolution: 

““Phe president submitted a written report in 
detail, showing the condition of the affairs of the 
bank as of July 11, 1908. The report was ex- 
amined in detail, and on motion duly made and 


96 


seconded, it was ordered filed. Under questions 
of this report, question of refunding to those de- 
sirous of giving up their stock in the Fairbanks 
Banking Company was discussed, and it was the 
sense of the meeting that any stockholder desirous 
of giving up the stock be paid for same and stock 
returned to the treasury of the bank.’ 

“While undoubtedly the directors at that time 
in good faith believed that they had a right to do 
this, i¢ should not exempt them from lability for 
the results, if their action was in fact contrary to 
the provisions of the statute; and the directors in 
office at that time should be liable for stock sur- 
rendered, although they may not have had knowl- 
edge of each particular transaction, until some dif- 
ferent course of proceeding was adopted by the 
board; and also directors in office, when subsequent 
surrenders were made, under similar conditions, 
should be liable for the same” (pp. 1227-1229). 


The findings in this connection are as follows: 

‘That there was submitted to said board of di- 
rectors at its meeting on July 13, 1908, a written 
report in detail showing the condition of the af- 
fairs of said bank, which said report was examined 
im detail “amd was orderee fledy and, under ire 
question of this report, the question of refunding 
to those desirous of giving up their stock in the 
Fairbanks Banking Company was discussed, and 
it was the sense of the meeting that any stockholder 
desirous of giving up the stock, be paid for the 
same, and the stock returned to the treasury of 
said bank (929207). 


“That after said bank took said stock of said 
Wood into its treasury, frequent and continuous 
surrenders of its stock were made to its stock- 
holders, amounting in all to thirty-eight different 
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and distinct transactions, aggregating a total of 
$43,000 exclusive of said Wood’s stock. That the 
stock so taken back by the corporation was charged 
to the treasury stock account, and of the same only 
ten shares of the par value of $1,000 were ever re- 
issued. That said stock surrenders continued down 
to and including October 25, 1910, when the last 
surrender was made, being the McGinn stock of the 
par value of $10,c00, for which the sum of $6,000 
in cash was paid by the bank to said McGinn” (p. 
2006 


As a matter of fact the defendants had no actual 
knowledge of these surrenders of stock. (See pages 
857, 858, 924, 926 and 1020.) The point is covered 
by Assignments of Error, Nos. 15 to 26. 

On September 14, 1908, the following resolution 
was adopted by the executive committee, which was 
approved by the board of directors on October 14, 
1908: 


“The matter of the bank taking over Mr. Hans 
Stark’s stock in the company was brought up for 
discussion, and it was the sense of the meeting that 
it was not policy at this time to continue taking 
over stockholders’ interest” (p. 863). 


A similar resolution was passed by the executive 
committee on February 3, 1909: 


“A communication from John E. Thrash of Se- 
attle, Washington, advising that he held a block 
of 25 shares of Fairbanks Banking Company stock 
for a client cf his and was desirous of disposing of 
the same, and asking for information as to the 
value of the stock and if the bank desired to pur- 
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chase same. It was the sense of the meeting that an 
answer be directed to him that the bank did not 
desire to buy any stock at the present time, and that 
they furnish the last published statement of the 
bank” (p. 864). 


And again on March 15, 1909: 


“The following requests from stockholders as to 
the bank purchasing their stock was considered: 
H. B. Parkin 10 shares, O. E. Tackstrom 5 shares. 
It was the sense of the meeting that the bank ob- 
serve the rule established at a previous meeting of 
the board wherein it was decided not to buv in any 
more of the bank’s stock” (p. 864). 

This last resolution was approved by the Board of 
Directors on April 12, 1909 (p. 864). 

It will be seen that the evidence upon which the 
Court based its conclusion that the directors were 
chargeable with knowledge of the stock surrenders, 
was very slender, it being in fact confined to the 
resolution of July 13, 1908, and some special transac- 
tions, such as the surrender of Wood’s stock (p. 200), 
which was taken back by previous agreement; the 
purchase of McGinn’s stock which was done in 
ordef to save the bank from injury (p. 208); and 
the surrender of the Strandbergs stock (p. 206), 
which was taken in partial settlement of previous 
indebtedness. On the other hand, there was the posi- 
tive testimony of the defendants that they had no 
actual knowledge of the most of the stock surrenders, 
and the record evidence of the minutes of the execu- 
tive committee and board of directors above referred to. 
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THE DIRECTORS ARE NOT PRESUMED TO HAVE KNOWN 
OF THE PURCHASE OF THE SIOCK BY THE OFFICERS. 


In Rudd v. Robmson, 120 N. Y., 113, 22 Am. St. 
Rep., 817, it was held that: 


There is no rule of law which charges a direc- 
tor or stockholder of a corporation with actual 
knowledge of its business transactions merely be- 
cause he ts such director or stockholder. 


In First National Bank v. Drake, 29 Kan., 311, 
44 Am. Rep., 646, the Court said: 


‘We do not think it can be said, as a matter of 
law, that the direetors are conclusively presumed 
to know the general business of the corporation.” 


Knowledge of some of the directors does not imply 
knowledge of all: 


evoc Vv. New Jersey, Hic, Co, 1 N. | Eq. 
Gree? em eCe 720. 


Directors are not responsible for illegal or negli- 
gent acts of the cashier or other officers by whom 
the bank is managed, if they have no knowledge 
of such acts and do not connive at them or wilfully 
shut their eyes and permit them. 

The leading case is Briggs v. Spaulding, 141 U.S., 
662, in which it is held that knowledge of all the 
affairs of a bank, or of what its books and papers 
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would show, cannot be imputed to a director for 
the purpose of charging him with a liability. The 
Court said: 


‘Directors of a bank are entitled to commit the 
banking business to their duly authorized officers, 
but this does not absolve them from the duty of 
reasonable supervision, nor ought they to be per- 
mitted to be shielded from liability because of want 
of knowledge of wrong-doing, if that ignorance 
is the result of gross inattention. * * # 

‘“*T know of no law,’ said Vice-Chancellor Mic- 
Coun, in Scott v. Sepeyster, 1 dw, Ch. cana 
I ed:, 230, “which requires the president) onaai- 
rectors of any moneyed institution to adopt a sys- 
tem of espionage in relation to their secretary or 
cashier or any subordinate agent, or to set a watch 
upon all their actions. While engaged in the per- 
formance of the general duties of their station, they 
must be supposed to act honestly until the contrary 
appears; and the law does not require their em- 
ployers to entertain jealousies and suspicions with- 
out some apparent reason. Should any circum- 
stance transpire to awaken a just suspicion of their 
want of integrity, and it be suffered to pass un- 
heeded, a different rule would prevail if a loss en- 
sued; but, without some fault on the part of the di- 
rectors, amounting either to negligence or fraud, 
they cannot be liable.’ 

“Nor is knowledge of what the books and papers 
would have shown to be imputed. In Wakeman v. 
Dudley, 51 N. Y., 32, Judge Earl observed in re- 
lation to Dalley, sought to be charged for false 
representations in the circular of a company of 
which he was one of the directors: ‘He was 
simply a director, and as such attended some of the 
meetings of the board of directors. As he was a 
director, must we impute to him, for the purpose of 
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charging him with fraud, a knowledge of all the 
affairs of the company? If the law requires this, 
then the position of a director in any large cor- 
poration, like a railroad, or banking, or insurance 
company, is one of constant peril. The affairs of 
such a company are generally, of necessity, largely 
intrusted to managing officers. The directors gen- 
erally cannot know, and have not the ability or 
knowledge requisite to learn by their own efforts, 
the true condition of the affairs of the company. 
They select agents in whom they have confidence, 
and largely trust to them. They publish their 
statements and reports, relying upon the figures and 
facts furnished by such agents, and if the directors, 
when actually cognizant of no fraud, are to be 
made liable in an action of fraud for any error or 
misstatement in such statements and reports, then 
we have a rule by which every director is made 
liable for any fraud that may be committed upon 
the company in the abstraction of its assets and 
diminution of its capital by any of its agents, and 
he becomes substantially an insurer of their fidel- 
ity. It has not been generally understood that 
such a responsibility rested upon the directors of 
corporations, and I know of no principle of law 
or rule of public policy which requires that it 
should.’ 

“And Sir George Jessel, in Hallmark’s Case, L. 
heorCh. Wivwecs>, ‘leis contended that Hall- 
mark, being a director, must be taken to have 
known the contents of all the books and documents 
of the company, and so to have known that his 
name was on the register of shares for fifty shares. 
But he swears that in fact he did not know that any 
shares had been allotted to him. Is knowledge to 
be imputed to him under any rule of law? As a 
matter of fact, no one can suppose that a direc- 
tor of a company knows everything which is en- 
tered in the books, and J see no reason why knowl- 
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edge should be imputed to him which he does not 
possess in fact. Why should it be his duty to look 
into the list of shareholders? I know no case, ex- 
cept ex parte Brown, which shows that it is the 
duty of a director to look at the entries in any of 
the books; and it would be extending the doctrine 
of constructive notice far beyond that or any other 
case to impute to this director the knowledge which 
It is sought to impute to him in this case.’ 

“We are of the opinion that these defendants 
should not be subjected to liability upon the ground 
of want of ordinary care, because they did not com- 
pel the board of directors to make such an investi- 
gation and did not themselves individually conduct 
an examination, during their short period of serv- 
ice; or because they did not happen to go among 
the clerks and look through the books, or call for 
and tumsever the bills) seecivable, 


lnetherarticle on Banks” 3 Re Clea eao2mit Isesaid: 


“Tt 1s difficult to lay down any general rule by 
which the liability of bank directors for the acts 
of their subordinate officers can be measured. As 
the directors usually are men who are engaged in 
other pursuits, and who are not expected to devote 
their whole time and attention to the affairs of the 
bank, they must necessarily confide the active man- 
agement of the business largely to their executive 
officers, and just what degree of supervision and 
control will be sufficient to relieve them from 
liability for the acts of such officers is rather un- 
certain. The courts have been reluctant to estab- 
lish a strict rule of liability, lest, as has been 
frequently said, by so doing they deter men of 
integrity and ability frem accepting the responsi- 
bilities of the position. Generally it is declared 
that directors must exercise reasonable care and 
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prudence, but this rule is necessarily indefinite, 
since in many cases it is hard to determine just 
what reasonable care and prudence would be. 
While it is incumbent on the directors to appoint 
all the officers necessary to carry on the business of 
the bank, and to use ordinary diligence in the selec- 
tion of men qualified to fill such positions, they do 
not guarantee the honesty and diligence of the 
employees they select; and after having selected 
employees of unquestioned reputation they are jus- 
tified in acting on the supposition that such em- 
ployees will be honest. ‘They are not required to 
adopt any system of espionage over their cashier, 
or any of their subordinate agents, or to entertain 
suspicion without some apparent reason and until 
some circumstance transpires to awaken a just ap- 
prehension of want of integrity, they have a right 
to assume that such agents are honest and faithful. 
And it may be stated as well settled that directors 
who have exercised care to select honest men as 
cashiers or other officers are required to exercise 
only ordinary care and diligence in the supervision 
and control of their conduct, and are not responsi- 
ble for losses resulting from the wrongful act or 
omission of those selected unless the loss is a con- 
sequence of their own neglect of duty.” 


Mason v. Moore, 76 N. E., 932; 

Oiayy Tall aol. R. A. 323: 

earner v. Penoyer, 44 L. R. A., 761; 
Swentzel v. Penn. Bank, 30 Am. St. Rep., 718. 
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THE JUDGMENT OF THE DIRECTORS WAS CONCLUSIVE 
AS TO THE DIVIDEND. 


It is the general law that the judgment of the 
directors, if exercised in good faith, is conclusive 
in the matter of dividends. If the directors, not 
having been guilty of negligence, were honestly of 
the opinion that the condition of the corporation 
warranted the declaration of the dividend, their action 
in so declaring it cannot be made the foundation of 
proceedings against them under a penal statute. It 
was necessary for the plaintiff to allege, and he did 
allege, that the defendants knew, or in the exercise 
of due diligence should have known, that the cor- 
poration had not net profits out of which the dividend 
could lawfully be paid. It was, however, necessary 
for him to go further and show that the statute under 
which he sought recovery rendered it immaterial 
whether the action of the directors was, or was not, 
in good faith, and whether such statute departed 
so far from the general rule that the directors were 
liable for the declaration and payment of the divi- 
dend, if in fact the profits did not exist, independ- 
ently of whether they were guilty of any negligence 
or not. It was, therefore, as we have said before, 
necessary for the plaintiff to declare upon the statute 
of Nevada, which was an ultimate fact that he would 
have to plead and prove. Without the statute set 
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forth in the pleading he could not state a cause 
of action. Nor, as we have also said, was there any 
finding by the Court as to what the Law of Nevada 
was. 


“In the absence of any statute on the subject, 
the liability of bank directors for resulting losses, 
where they Knowingly exceed their authority, 1s 
established without reference to the question 
whether or not what they did might be justified 
on the principle of reasonable care. But if they 
do not knowingly exceed their authority they do 
not necessarily incur liability. hus, that the 
directors did not know it was unlawful to employ 
one of their number as an agent of the bank, and 
to give him a compensation in addition to his 
salary as a director for the performance of ex- 
traordinary services, will, it has been held excuse 
them from personal liability therefor.” 


3 Ruling Case Law, 460; 
Goldbold v. Branch Bank, 11 Ala., 191, 46 Am. 
Decry 2ir, 


The law indulges the presumption that dividends 
have been declared out of the profits and not other- 
Wise. 


Van Dyke v. Milwaukee (Wis.), 146 N. W., 
Sto: 

Villiers v, Payve, 150 Wis. 364,130 N. W., bin. 

Soehnlein v. Sochulein, 146 Wis., 330, 131 N. 
W., 739; 

Thompson on Corporations, Vol. 8, p. 564. 
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In the absence of a statute specifically covering the 
case, the rule is that, when the directors declare 
a dividend in good faith and without negligence, 
they are not to be held liable merely because the 
dividend turns out to have impaired the capital stock. 
Directors are not personally liable for dividends 
improperly paid, where they honestly believe in a 
state of facts which would justify the payment and 
rely upon the general manager’s certificate as to 
the assets. 


Cook on Corporations, Sec. §50. 
Excelsior Petroleum Co. v. Lacey, 63 N. Y., 422 


(1875). 


In Stinger’s Case, L. R. 4 Ch. App. 47§ (1869), 
it was held, in accordance with this view, that where 
the action of a board of directors in making a divi- 
dend was bona fide, they are not liable for errors of 
judgment in preparing a balance sheet showing the 
assets of the concern, 

The directors are not personally liable for divi- 
dends declared, even though, in estimating the assets, 
claims are included which ultimately prove to be 
bad, the result thereby being that the dividend was 
paid out of the capital. 


Re London & Gen. Bank, 72 L. T. Rep., 227 
(1894) ; aff'd. (1895), 2 Ch., 166, 673: 
2 Kingston Cotton Mill Co. (1896), 1 Ch., 331. 
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Directors are not liable for illegal declaration of 
dividend when acting in good faith. 


2 Clark & Marshall, Sec. 528 (e) ; 
ENCCISus Vizag, O2 Iie \ 422° 
Cree ve uiter, tia ked., a2; 

6 l Pomupromesce. 5325 alld cases cited, 


It may be said as a prime rule, in common law 
actions against directors of an insolvent corporation, 
for damages on the ground of declaring and paying 
dividends with knowledge that the corporation’s capi- 
tal was impaired, fraud and bad faith must be proved 
in order to warrant a recovery. 


5 Thompson on Corporations, Sec. 5324. Cases 
cited. 


Nor can the directors be held personally liable 
for money paid out for dividends to a greater amount 
than net profits, after deducting losses and bad debts, 
because there were bad debts in fact but supposed 
to be good; bad judgment without bad faith not 
making the directors individually liable. 


Tiffany on Banks, Sec. 99, page 280. 


The fact that a stockholder in an insolvent bank, 
having a capital stock of $200,000 at the time he 
sold and transferred his stock, was a director and 
was dissatisfied with the management, is not sufficient 
to charge him with knowledge of its. insolvency 
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so as to render him liable for a subsequent assessment 
on the stock, although it was in fact insolvent, where 
its assets on their face largely exceeded its liabilities 
and it appeared that the directors were deceived as 
to their value. 


Fowler v. Grouse, 175 Fed., 646. 
Clews v. Bardon, 36 Fed., 617. 


In Lexington v. Bridges, 7 B. Mon., 556, 46 A. D. 
528, it was held that the directors of a corporation 
are not personally liable to creditors of the company 
for the amount of a dividend declared by them at a 
time when there were no profits to be divided, if 
they acted in good faith in a mistaken belief that 


such a fund existed. 
The Court said: 


“Bridges, having an _ unsatisfied judgment 
against the railroad company, upon which an exe- 
cution had been returned no property, brought 
this suit into chancery, to obtain satisfaction of 
his judgment, making various individuals de- 
fendants, alleging that some of them were in- 
debted to the company on account of the reception 
of illegal dividends, others on account of stock 
subscribed, and that others had acted as directors 
and managers of the affairs of the company, and 
by declaring a distribution of the profits, when 
no profits existed, had by their illegal manage- 
ment of a fund set apart by the charter for the 
payment of the debts, of which they had the con- 
trol, rendered themselves individually liable to 
the creditors of the company. 
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“The individuals who acted as directors at the 
time the dividends were made, rely in their de- 
fense on the following grounds: First, that there 
were net profits to divide, and consequently the 
declaration of the dividends was legal, and au- 
thorized by the charter. Secondly, if there were 
no profits to divide among the stockholders, that 
in declaring the dividends they acted in good 
faith, under a mistaken conception, it may be, of 
what constituted profits, and without a full knowl- 
edge of the actual state of the affairs of the com- 
pany, having been misled by an incorrect exposi- 
tion of its condition persented by the officer reg- 
ularly appointed and authorized under the charter 
to keep its accounts, but without any wrongful 
intention on their part, and that therefore they 
are not individually responsible. * * * 

“= = ZWe are not of opinion that in di- 
recting the payment of these dividends, there was 
anything fraudulent on the part of the directory. 
They no doubt believed that they were acting 
legally and properly. They supposed that profits 
existed, when in reality there were none. If they 
are to be held individually liable on account of 
this mistake, it must be on the ground that if it 
were an error of judgment, by accepting the of- 
fice, they professed to be in the possession of the 
skill and qualifications necessary for a faithful 
discharge of all its duties, and are therefore not 
exonerated when the injurious act results from the 
absence of such qualifications, or if it were a mis- 
take of fact that in accepting the position they oc- 
cupied, they assumed the discharge of certain 
duties to the company and to those persons deal- 
ing with it, the faithful performance of which re- 
quired the exercise on their part of unremitting 
vigilance in relation to the condition of the mat- 
ters intrusted to their control, as well as a reason- 
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able and prudent discretion as to the manner in 
which they were managed, and that they failed 
to use as much vigilance on the occasion as the 
responsibility of their position imposed on them. 
We are satisfied, however, that if they were guilty 
of negligence to any extent, it 1s not of that gross 
and palpable character that would render their 
conduct so reprehensible as to subject them to the 
imputation of a personal or even a legal fraud.” 


Judge Thompson lays down the rule, as follows: 


‘These statutes [imposing liability for dividends 
improperly declared] are penal in their nature, and 
obviously do not make the directors liable where 
the dividend is declared in good faith, they believ- 
ing at the time that the company is solvent, and 
upon reasonable grounds. Probably directors 
would not be held liable under such a statute, 
where the belief in the company’s solvency was an 
error of judgment attributable to negligence, un- 
less the negligence was of so gross and flagrant a 
character as, in the eye of the law, to be equiva- 
lent to actual irawas 


3 Thompson on Corporations, Sec. 4295. 


In Tradesman Pub. Co. v. Knoxville C. W. Co., 
9s Tenn., 634, 49 A. S. R., 959, the Court discusses the 
effect of a charter provision imposing a liability of 
this character and says: 


“Tt is next assigned as error that the chancellor 
refused any relief against the directors on account 
of the payment of dividends, amounting to 
$28,000. It is contended by counsel that said divi- 
dends were paid at a time, and under circum- 
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stances that rendered the payment unlawful, and 
was a diversion of the assets of the corporation. 
The charter of this company provides, viz., ‘If 
the directors declare and pay any dividend when 
the company is insolvent, or which declaration 
of a dividend would diminish the amount of the 
capital stock, they shall be jointly and severally 
liable to creditors for the amount of dividends 
thus declared. Any director may avoid lability 
by voting against the dividend, or by filing his 
objections, in writing, as soon as he ascertains a 
dividend has been made.’ 

“The dividends in question were paid, viz.: 
prill go. 1684, four per cent, $4,280; Aprilzo, 
[oO 1oun per CeMt, $4,280 sApril. 40, 1457. tour 
Per cent, $4,260: April 30,1633 four percent, 
$4,280; April 30, 1889, five per cent, $5,350; April 
30, 1890, six per cent, $6,420. It is insisted that 
the first dividend, paid April 30, 1883, was paid 
out of the proceeds of the bonds which had been 
sold by the company at a discount of twenty-two 
per cent, and that the remaining dividends were 
paid at a time when the corporation was insolvent, 
and when its indebtedness exceeded the amount of 
the paid-up capital stock. The chancellor, upon 
the hearing, was of the opinion that the directors 
were warranted in the payment of these dividends, 
and that the defendants were not liable to the 
creditors of the corporation. It is true, as argued 
by counsel, that when these dividends were de- 
clared, the indebtedness of the corporation did 
exceed the amount of capital stock paid in, but, 
‘ under the statute last cited, this fact does not de- 
termine the liability of directors. The inhibition 
of the statute is against declaring dividends when 
the company is insolvent or when such dividend 
will diminish the amount of the capital stock. If 
the assets are reasonably worth, or are honestly 


112 


believed to be worth, largely more than the com- 

.pany’s indebtedness, and upon this basis profits 
are estimated, the company is not insolvent, al- 
though its indebtedness may exceed its capital 
stock paid in. ‘The record discloses that when 
these dividends were declared, this company was 
engaged in a very extensive business, and was 
realizing large receipts from the sale of the pro- 
ducts of its manufacture. Its assets were esti- 
mated by its directors to be largely in excess of 
the company’s liabilities, and the proof shows 
that said assets, which consisted largely of mineral 
lands, were largely more valuable then than at a 
later period. ‘he proof indicates that during the 
years covering the declaration of dividends the 
company was realizing enough profit on its busi- 
ness, and there was no reason why those profits 
should not have been distributed among its stock- 
holders. ‘he conduct of the directors is to be 
viewed in the light of the financial status of the 
company at that period, and not to be determined 
by its ultimate insolvency, precipitated, doubtless, 
by the universal paralysis of business then pre- 
vailing throughout the country. When the large ~ 
volume of business transacted by this company 1s 
considered, it is not perceived how its insolvency 
could have been superinduced by the small divi- 
dends declared. We are of opinion there was no 
error in the action of the chancellor upon this 
branch of the case.” 


Again im }/ elie ¥. Sowles, 31 Ped gine Court 
said: 


“This bill is not brought to charge the defend- 
ants for money received by them as stockholders 
from dividends, but for losses to the bank itself 
for unlawfully or wrongfully declaring dividends. 
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“By Section 5204, dividends to a greater amount 
than net profits, after deducting losses and bad 
debts, are prohibited; and debts on which interest 
in past due and unpaid for six months, unless 
well secured and in process of collection, are de- 
fined to be bad debts. The assets of this bank did 
not so consist of bad debts, within this definition, 
at the time when they were made, as to make the 
dividends improyer. There were debts which were 
in fact bad in the result to an extent so great as 
to wipe out the profits from which dividends 
could be made when the later ones were de- 
clared. The defendant Burton is not shown to 
have participated in making the dividends. Those 
who did misjudged as to the value of the assets. 
The evidence does not warrant the conclusion that 
they took this method of dividing the assets of 
the bank among themselves when they knew that 
dividends could not properly be made. It is not 
considered, therefore, that the defendants are 
liable for the amount of the dividends because 
they were unlawfully or wrongfully declared 
Spering’s Appeal, to Am. Rep., 689; Thomp. Liab. 
Oj >. Vv, Brifion 108 UU, 5., 1909, 2. 0up: 
Cikep., 931." 


12S, 


THE DIRECTORS WERE ENTITLED TO BELIEVE THE COR- 
PORATION IN POSSESSION OF A SURPLUS AT THE 
TIME OF THE DECLARATION OF THE DIVIDEND. 


The assets, as shown by the statement of April 12, 
1910 (p. 385), consisted of moneys due from sundry 
banks; coin in hand; dust on hand and real estate. 
About these items there was no question. The assets 
also included sundry stocks carried on the books at 
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$654,449.00, and loans and discounts carried on the 
books at $338,410.94. If these last two amounts rep- 
resented the true value of the items, the corporation 
was solvent and a surplus existed from which a divi- 
dend might be lawfully declared. 

Among the stocks included in this statement, and 
the only one questioned, was the stock of the Gold 
Bar Lumber Company, which was carried at $341,- 
949.00. There was no finding that said Gold Bar 
Lumber Company stock was not of that value. The 
‘ only findings on that subject were: 


“That among the other assets of said partner- 
ship so accepted by said officers and directors was 
four-fifths of the capital stock of the Gold Bar 
Lumber Company, a corporation existing in the 
State of Washington, which said stock was accept- 
ed and paid for at the valuation of $341,949.00, 
and said stock was at all times during the exist- 
ence of said corporation carried as an asset in said 
sum (p. 199) 

“That at the time said investment was so made 
as aforesaid, said Lumber Company was closed 
down and immediately prior to closing down, it 
had been operated at a loss, that in so far as said 
lumber company was able to operate since the 
purchase of said stock by said corporation, all of 
its earnings and a part of its surplus have been 
expended in the purchase and repair of equip- 
ment for said mill, and in the operation of said 
mill is standing timber was being consumed and 
its best asset exhausted. That no dividends have 
been paid on the capital stock of said lumber 
company during the time the same was owned 
by said bank” (p. 204). 
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It will be seen that these findings do not determine 
anything as to the value of the Gold Bar Lumber 
Company, and are entirely consistent with the value 
of the Gold Bar Lumber Company, being the amount 
at which it was carried on the books of the company. 

We shall show further on, by the evidence, that 
the directors were entitled to consider the Gold Bar 
stock as worth that amount. 

The only other item about which there could be 
any question was the bills receivable. On this subject 
there is no direct finding either. There was a finding: 


“That of the notes accepted from said partner- 
ship as aforesaid and paid for by said corpora- 
tion, there were charged on December 31, 1907, 
by said partnership on the books of said partner- 
ship to an account known as ‘doubtful account’ 
the sum of $22,979.99 and said doubtful account, 
so including said notes in said amount, was then 
depreciated on the said books to the amount of 
thirty-three and one-third per cent. thereof, which 
said notes were accepted by said corporation and 
paid for by them in the amount aforesaid, to-wit, 
$22,979.99, all of which said notes were then past 
due, and of which there still remains unpaid and 
uncollectible the sum of $12,860.61. That of said 
notes so charged to said doubtful account as afore- 
said, there was on December 31, 1909, charged 
by said corporation to the account of profit and 
loss on the books of said corporation the sum of 
SO gO. 2021). 


but there was no direct finding that the notes and 
bills receivable were not worth their face value, ex- 
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cept in the single case of the notes of the Tanana 
Electric Company, of which more hereafter. 

Nearly every item embraced in the bills receivable 
was gone over at length, at the trial, and from the 
testimony of the witnesses it is plain that the con- 
dition of affairs was such as to justify the directors 
in believing that the true value of the bills receivable 
was what it was shown to be upon the books of the 
company. (See pp. 867-890; 703-7173 836-848.) 

There is no evidence, however, beyond the fact 
that the notes are past due and unpaid, to show that 
they are now valueless, or that they were valueless 
on the 12th day of April, 1910, on the 31st day of 
December, 1909, or at the time they were passed on 
by the Committee of Stockholders and accepted as 
valid assets by the original Fairbanks Banking Com- 
pany at the time of the transfer from the partnership 
to the corporation. 

In considering the value of the bills receivable 
and the good faith of the directors in that connec- 
tion, it is important to remember the conditions under 
which the banking was conducted at Fairbanks. In 
a remote mining camp like Fairbanks any bank which 
failed to extend its accommodations to the miners 
might just as well go out of existence.. Loans which 
would be highly hazardous if made by a bank under 
normal conditions in the United States might be con- 
servative loans under conditions which existed at 


Fairbanks. 
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The method of procedure was frequently this: The 
owner or lessee of a placer claim which prospected 
well would apply to the bank for a loan to enable 
him to conduct his mining operations. ‘This loan 
he would secure by a mortgage on his interest in the 
claim, as well as his working tools and machinery. 
The value of the claims on the various creeks was 
well known to the bank, and the bank had a repre- 
sentative on its Board of Directors from each of the 
principal creeks, with the object in view of being 
able to pass intelligently and accurately upon any 
applications that might be made for loans. Nor did 
the banks look alone to the interest on these loans 
for their revenue; a large part of their business con- 
sisted in dealing in the gold dust. The existence of 
the loan and the bank’s assistance in the development 
of the claim, thereby gave it a first call on the pro- 
ceeds, very much to its credit. . 

Luther C. Hess, cashier of the First National Bank, 
gave an interesting account of the customary pro- 


Gedure (p, Gor). 


“Q. Will you state for the purpose of the rec- 
ord, and the information of the Court, just what 
the ordinary transaction was when a miner took a 
lease upon a piece of undeveloped property,— 
mining property,—and found what apparently 
was the paystreak. 

“Q. What was the almost universal practice 
of a miner under those circumstances? 

“A. If a miner had taken a lease on property 
that he supposed had value, or he had already 


118 


sunk a shaft and shown value, and was unable to 
finance the proposition himself, he usually ob- 
tained some credit from the merchants—a_ con- 
siderable credit usually—then, in order to pay 
necessary bills, he usually borrowed from the 
banks, sometimes giving a mortgage on his ma- 
chinery and sometimes not. 

“Q. And a mortgage on his leasehold? 

“A. Sometimes a mortgage on his leasehold. 

“Q. ‘The bank having made such a loan, what 
was the practice of the bank when the loan fell 
duer 

“A. If the man was able to go on, or if there 
was any chance of him going on, the bank would 
be very careful not to put him out of commission, 
because it would stop the development of the coun- 
try and stop the operations. 

“Q. In your experience have you observed 
many cases where loans of that kind have been 
made resulting in great profit to the borrower 
and to the bank? (p. 881). 

“A. J know that that has been almost the uni- 
versal practice with the banks, and most of those 
have been paid: 

“Q. From your experience, would you say that 
it was an exercise of good judgment on the part 
of the bank not to force the collection of the loan 
at the time it fell due, under those circumstances? 

“A. Well, of course, you would have to judge 
every instance by itself. But, as a rule, I should 
say that was true. 

“@: What is the fact, from your experience 
and observation, as to whether that practice, that 
course of dealing by the banks, has resulted large- 
ly in the development of this country? 

© Pe elicentaimiss has. 

“Q. What would you say in regard to the abil- 
ity of the majority of the miners who have opened 
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and developed and operated ground, to finance 
their operations in the first instance? 

‘A. As acule they have mot been able to fin= 
ance their operations. That has been the excep- 
tion rather than the rule. 

“Q. Financing the operations of a miner, 
whether he was a layman or owner, results gen- 
erally, or did it generally result in that miner 
bringing to the bank the gold-dust which he pro- 
duced? 

“A. That was one of the considerations that 
entered into the reason for the bank advancing 
to the operator, because one of the principal 
profits of the banks in this portion of the country 
is derived from the purchase and sale of gold- 
dust, and all of the banks have been striving as 
much as possible to get the greatest share of the 
gold-dust. 

“Q. That was the principal cause of this fierce 
competition, that has been testified about? 

A Nes esir app, 662-07). 


It appeared from the evidence that a great deal 
of the paper held by the bank was past due. Counsel 
for the Receiver seems to attach a fearful import 
fom the expression “past due paper’, as if the: fact 
that the paper past due necessarily meant that it was 
motmmlcss: 45 a matter Of fact much of the paper 
in banks under normal conditions is past due paper, 
and frequently the very fact that it is adequately 
secured, Gr that the makers are considered perfectly 
solvent, impels the bank to leave the paper as matured 
paper, rather than have it renewed, and thereby 
part with its right to collect on demand. 
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W. H. Parsons, who had been in the banking 
business in Fairbanks, testified on this subject as fol- 


lems: (p. 505): 


“Q. State whether or not it was customary 
among the banks in Fairbanks at that time to hold 
paper overdue without having it renewed? 

‘A. In some instances, yes. 

“Q. Why didn’t you have the paper renewed 
in these particular cases J have enumerated? 

‘A. In many instances the notes were secured 
notes, either secured by a chattel or real mort- 
gage, and in that instance we obviously would 
prefer to continue the old notes rather than to 
take new notes. 

“Q. Why? 

“A. Well, in that country during the interim 
of taking the new note, the mortgage would de- 
scribe a specific note due at a specific time; now 
if we were to take a new note and for any reason 
there should be a transfer, that there should be 
a change in the records as regards the ownership 
of the property during that interim, it is just bare- 
ly possible that there might be some change like 
that, and that would necessitate an abstract and 
looking it up, which was always expensive. We 
preferred to retain our original note. Then again, 
many times, a renewal of a note was not made 
because there would. be an endorser and the en- 
dorser would be outside or he might be in the 
Iditarod or some other district” (pp. 565-566). 


John L. McGinn testified as follows: 


“Q. State briefly what was the declared prac- 
tice of the bank with reference to making loans 
and pressing the collection of them promptly at 
maturity or otherwise; what the policy was? 
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“A. It was the custom of the Fairbanks Bank- 
ing Company, as well as the other banks, for in- 
stance if a man had a piece of ground out there 
and put down a shaft and struck pay and he would 
want to get money, they would send a man out to 
investigate and see what he had. If they thought 
that the prospect or the showing that the ground 
had made was sufficient to warrant them in mak- 
ing a loan, they would do so, and they would 
carry that man according to the conditions that 
arose in each particular case. It was a matter 
that they had to exercise judgment about. You 
could not lay down any fixed rule in regard to 
when that note should be collected, or how long 
it should be allowed to run. ‘The banks always 
took—that is true of all the banks—ample security 
at ie time they made the loan,” Whenever they 
advanced any money upon a piece of mining 
ground, they thought that ground would produce 
the money (pp. 928-929). 

“Q. How was that ascertained; from the pros- 
pects of the ground? 

“A. Take the Fairbanks Banking Company. 
One of the ideas in having directors from the 
various creeks, like Jesson on Ester, Yarnell on 
Dome. I know this was talked of at the stock- 
holders’ meeting. Bob Sheppard on Fairbanks 
Creek, McMullen out on Goldstream, Charley 
Robinson was operating on Vault Creek at that 
time. One of the conditions was that if any miner 
from any of those creeks came in and required a 
loan, then they would telephone out to one of 
these directors and have them go down and ex- 
amine the ground; and in case they didn’t have 
a director upon the creek, then they would send 
a man out. Originally they had men employed 
for that purpose. T have known Tom Carroll to 
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be employed to pass on property on Dome Creek, 
and other men. 

“Q. The directors were chosen with a view 
to their knowledge of the mining industry? 

mx, Yes. sit, 

“Q. And their competency to judge of the 
value of the ground? 

“A, Yes, sir, that was taken into considera- 
tion. 

“Q. And they were frequently consulted by 
the bank’s officers with reference to the collection 
of past due paper? 

PA On, ves. 

“Q. And the question. of the advisability of 
what course and policy to pursue? 

An OCS eas ite 

“Q. Now, from your knowledge of the situa- 
tion, your experience as an attorney and as one of 
the directors, do you say the directors exercised 
good judgment in refusing to press claims imme- 
diately when they became due? 

“A. T think so” (pp. 929-930). 


It does not appear what if any effort was made 
by the Receiver to collect any of this past due paper. 
The testimony is that it is still in his hands and un- 
collected, but nowhere does it appear that he has 
taken any active steps to enforce payment of these 
various obligations. It is a well-recognized fact that 
the closing of any business, particularly by bank- 
ruptcy, is ruinous as far as the value of the accounts 
owing is concerned. Apart from the fact that no 
further favors are to be received from the institution, 
and thereby the motive to maintain an unimpaired 
credit with it is removed, is the fact that the money 
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instead of being owed to the person from whom it 
is borrowed, 1s now owed to a number of creditors 
of the bankrupt with whom its debtors have no per- 
sonal relation. 

We submit that the directors were entitled to treat 
all of the assets as worth their book value, not except- 
ing the Gold Bar stock and the Tanana note which 
we shall now proceed to consider. 


aS 


DE DIRECTORS WERE ENTITLED TO FAKE THE GOLD BAK 
STOCK AT ITS BOOK VALUE. 


In its opinion the Court said: 


“the stock of the Gold Bar Lumber Company 
was still carried for the same amount as when 
taken over by the partnership, more than two 
years before, although no dividends whatever had 
been paid thereon, and a large amount of the 
standing timber upon the lands of that company 
had been cut, turned into lumber and sold, and 
the proceeds either used up in expenses or in 
maintaining and enlarging the equipment of the 
plant. The evidence as to the actual value of the 
assets of the corporation at this time is scarcely 
sufficient to form a basis of an accurate calcula- 
tion. The testimony, however, does show that 
the value of the Gold Bar stock was less than it 
was in 1907 or 1908” (p. 1231). 


At another point of the opinion the Court states: 


“nor has the evidence shown that the valuation 
placed upon the stock of the Gold Bar Lumber 
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Company was shown to be excessive, or that the 
directors had any good reason to believe that it 
was excessive. There has been considerable evi- 
dence produced concerning the value of this stock 
at various times, from the time it was purchased 
by the partnership in 1906 to the present time, 
but the only evidence that can be really considered 
as reliable, as showing its market value, is that 
during the present year [1914] it was sold at 
public sale in Seattle for the sum of $100,000.00. 
The uncertainty of the evidence concerning its 
value is clearly apparent from the testimony of 
the officer of the bank making this purchase, 
given shortly after the sale was made, to the effect 
that he then considered it worth $300,000.00” (p. 


WAU). 


The evidence shows that at the very first meeting 


of the board of directors the following resolution was 


adopted: 


“Resolved, that the board of directors obtain 
from Dexter Horton Company of Seattle, Wash- 
ington, an estimate of the total value of the Gold 
Bar property. “Garried S(pees2n)r 


M. W. Peterson testified that he was the cashier 


of the Dexter Horton National Bank of Seattle, 
Washington; that he received a telegram from the 


Fairbanks Banking Company as follows: 


‘Please advise by telegraph at the earliest pos- 
sibility last reliable report of valuation Gold Bar 
property. What is opinion of yourselves regard- 
Me property: V(itans. p. 522). 
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He made an investigation of the reasonable, fair 
value of the Gold Bar property and replied to the 
Fairbanks Banking Company that he believed it could 
be sold for $425,000,000 (p. 526). This was in 
March, 1908. 

His full report was as follows: 


‘Fairbanks Banking Co., 
‘Fairbanks, Alaska. 


“Gentlemen: 


“We duly received your telegram of the 14th 
inst. as follows: 

 Picasce advise “by telegrapineats the wea lies 
possibility last reliable report. of valuation Gold 
Bar property. What is the opinion of yourselves 
regarding property? Wood will explain what 
we mean by Gold Bar property.’ 

“On receipt of your telegram we immediately 
secured what information we could concerning 
the Gold Bar Lumber Co., including a statement 
made by that company dated Oct. 12/07. We 
later secured from Mr. Armstrong, Manager and 
Treasurer of the company, an itemized statement 
of Mar. 1st 08, together with a copy of the com- 
pany’s trial balance of that date. 

We have made a careful examination of the 
statement, and taking it for granted that the fig- 
Wires in the statement are approximately correct, 
we have arrived at the conclusion that the com- 
pany is in excellent financial condition considering 
the present financial and business conditions pre- 
vailing throughout the country. After eliminat- 
ing all resources with the exception of camp 
equipment, lumber and logs on hand, mill plant, 
cash, real estate, merchandise in store and ac- 
counts receivable, and with these above-mentioned 
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resources conservatively reduced in amount, and 
estimating the timber of the company worth 
$300,000, we find that for the purpose of arriving 
at a basis on which a credit for the company 
could be figured, it has total resources of $450,- 
000.00 against liabilities of $75,000.00 showing a 
net worth of $375,000.00. This, of course, is not 
the figure at which the property would be valued 
in the event of a sale, but is merely the valuation 
that we as Bankers would give the property were 
we considering a loan on it. 

‘According to the statement furnished us by 
Mr. Armstrong, the gross resources of the com- 
pany amount to $526,000.00, which we believe to 
be a conservative valuation as we are informed 
that a reasonable amount is charged off each year 
for depreciation. We have therefore telegraphed 
to you as follows: 

“In reply to your telegram of Saturday, prop- 
erty is worth in our opinion $375,000.00 for a 
firm basis of credit. Believe it can be sold for 
more than $425,000.00. Opinion is based upon 
statement March 1st and independent investiga- 
tion.’ 

“We do not know for what purpose our opinion 
on this property 1s wanted, but we have been as 
fair as possible in making the above estimates, 
and trust that our-opinion will be of some service. 

SWeourse very truly. 


“Cashier” (pp. 990-992). 


At the time of the trial, Peterson valued the prop- 
erty at $300,000, and stated that in 1908 and rgto its 
value was greater (p. 528). 
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“Q. I will ask you to state whether or not at 
that time [the time of the transfer] you believed 
that Gold Bar was worth the sum of $341,949? 

“A. We had no reason to believe any other 
way. We were submitted statements by the man- 
ager of the Gold Bar Lumber Company every 
month. Captain Barnette had come in from the 
outside with glowing reports of the concern. He 
said the timber was increasing in the neighbor- 
hood all the time. 

“Q. That it was increasing in the neighbor- 
hood? 

“A. That the value of timber was increasing 
in the neighborhood. 

“Q. You had received communications from 
outside people, too, had you, in regard to it? 

“A. Yes, sir. We had received communica- 
tions from Dexter-Horton Company; and I think 
the National Bank of Commerce advanced credits 
Best Gold Bar in excess of $300,000” (pp. 727- 
728). 


J. S. MacKenzie, who had been foreman, superin- 
tendent and the manager of the Gold Bar Company 
sawmill, testified that the net resources of the Gold 
Bar Lumber Company on October tst, 1908, were 
$438,164.71 (p. 486), and that they were about the 
same in March, 1908. This valuation included 150,- 
000,000 feet of timber, at $2.00 a thousand (p. 484). 
This was based on a cruise that was made, and it was 
the experience of the company that the timber ran 
ahead of the cruise about twelve and one-half per 
cent. (12%4%). (p. 494.) 
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The value which the board itself placed upon the 
property was shown by the minutes of the meeting of 
the board of directors of the Fairbanks Banking Com- 
pany held upon the 12th day of April, 1909. 


“Discussion as to the advisability of selling the 
Gold Bar property was had in full and it was 
the sense of the meeting that the same be sold 
for $450,000, with $100,000 cash payment, and the 
balance payments at $50,000 every three months 
until paid. The officers were instructed to so ad- 
vise Mr. Armstrong, manager, and advise also 
that it is desirable that he place the property in 
the hands of a responsible timber land agent for 
disposal.” 


and by the minutes of the meeting of directors of 
August 12, 1909: 

“A communication from Gold Bar Lumber 
Company dated July 24, 1909, enclosing monthly 
report of June, was read and ordered filed. A 
telegram from the same company, under date 
August 12, 1909, referring to sale of Gold Bar 
property and asking for price and terms was read 
and ordered filed. The board discussed the Gold 
Bar Lumber Company’s affairs quite fully and 
decided upon the price and terms as follows: 
$340,000 for our undivided four-fifths interest in 
the property on the following terms,—$50,000: 
down, and the balance in $25,000 payments every 
60 days until paid, bearing interest at the rate of 
six per cent. per annum. ‘This offer to be made on 
condition that it be accepted within thirty days” 


(PP. 729-731). 
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We submit that the evidence is insufficient for the 
Court to find that this property was worth any less 
at the time of the declaration of the dividend, than 
the amount at which it was carried on the books. The 
only witness who testified to this effect was Mr. 
Johanson, and when he was asked “What was the 
value of the capital stock of the Gold Bar Lumber 
Company in March, 1908?” he answered, “Well, if I 
was to have sold Gold Bar at that time I was figuring 
on a basis of about the original purchase price plus 
interest from the time we bought to the time of 
selling. However, I would not state that to be the 
actual value, because I was a minority stockholder 
and what I would have sold out for would not have 
probably fixed the value” (p. 311). After consider- 
able prodding by the plaintiff’s attorney, he testified 
that the fair, reasonable value to be placed on the 
property in March, 1908, was the original purchase 
price, plus interest from the time it was bought up to 
tiat time {p. 312). And that mwas the same basis at 
which he arrived at the value on June 30, 1908 (p. 
327). This property was necessarily of a fluctuating 
value, being directly affected by the condition of the 
lumber market (p. 329). 

Elis teply, “the original —purchase price plus in- 
terest,” showed plainly that what he meant by value 
was book value, and the price at which the property 
should be carried on the books, or as it were, the in- 
voice value. 
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His real opinion, however, is shown by his letter of 
Oct. 13, 1913 (p. 530) and the accompanying state- 
ment (p. 995) in which he shows the net value of the 
property in that year to be $344,941.92 after charging 
off bad accounts and depreciation. 

In passing we may comment on the fact that while 
this witness is the only one to testify that the value 
of Gold Bar fell off each year, his method of fixing 
the value, viz., ‘on original purchase price plus inter- 
est” would have given it an increasing value as time 
went on. 

Last but not least the directors were furnished with 
the annual statements of the Gold Bar Lumber Co. 
(pp. 996 et seg.) which showed net resources as fol- 
lows: 

Oct. 1, 1908—$438,164.71 (p. 998). 

Oct. 1, 1909—$438,754.01 (p. 999). 

Oct. 1, 1910—$449,471.41 (p. 997). 

They were not directors of the Gold Bar Lumber 
Co. and were entitled to receive these statements as 
true reports of the conditions of that company. 


eg 
XI. 


Pa DIRECTORS WERE ENTITLED TO TREAT THE TANANA 
NOTES AS WORTH THE AMOUNT AT WHICH THE BANK 
CARRIED THEM. 


In this particular, the Court found as follows: 


“That of said notes so past due as aforesaid 
there were two executed by the Tanana Electric 
Company in the sum of $27,997.38 which de- 
pended for their value upon the existence of an 
alleged guaranty of the Scandinavian-American 
Bank to make advancements sufficient to cover the 
same; that said alleged guaranty never had any 
existence in fact, and the claim therefor had been 
repudiated by said Scandinavian-American Bank 
prior to the time said note was accepted by said 
board of directors, and said repudiation was 
known to the members of said board. That said 
notes are still unpaid, and the same was at all 
times carried on the books of the said Washing- 
ton-Alaska Bank, formerly Fairbanks Banking 
Company, as an asset in the sum of $27,997.38” 
(Assignment ot Error No. 23, 9. 109). 


And its opinion on this subject was as follows: 


‘It appears, moreover, that during all this time 
the bank was carrying a large amount of paper 
long past due; and while the directors may in 
fact have relied upon the statements of the officers 
of the bank, and the reports made by them as 
showing the true condition of the bank’s affairs, 
it would seem that reasonable diligence on their 
part would have revealed that among these assets 
were many of so doubtful a character as to require 
their deduction from the assets of the bank. This 
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is particularly true of the note of the Tanana 
Electric Company, dated December 16, 1907, for 
the sum of $27,997.38, the maker of which was 
in the hands of a receiver, and in a hopelessly in- 
solvent condition. And while it was in evidence 
that the original incorporators had relied upon 
some alleged guarantee of this amount by either 
J. E. Chilberg or the Scandinavian-American 
Bank of Seattle, it was well known that this guar- 
antee had been repudiated by them, and that any 
attempt at collection from them would be stren- 
uously resisted” (p. 1129). 


The testimony showed that Mr. Chilberg, who was 
the Vice-President of the Scandinavian-American 
Bank of Seattle, made an arrangement with the Fair- 
banks Banking Company to advance money to the 
Tanana Electric Company. The testimony of James 
W. Hill was quite explicit on the subject: 


“Q. Now, I wish you would go on and state 
in your own way what you know in reference to 
this Tanana Electric Company loan. 

“A. In the summer of 1906 Mr. J. E. Chil- 
berg, vice-president of the Scandinavian-Ameri- 
can Bank, came to Fairbanks. One of the objects 
of his visit was to finance, or help finance, the 
Tanana Electric Company, which was then op- 
erating on Cleary Creek, at the mouth of Cleary 
Creek. They were then operating with a small 
plant, and of course their power was limited. Mr. 
Chilberg had some plans for the installation of 
water power by turbines, and he wanted to get 
some local people interested in the project along 
with the people who had subscribed for stock in 
Seattle, and he circulated a subscription list among 
some of the people whom he was acquainted with 


133 


here, with the result that some $40,000 was sub- 
scribed—$70,000 worth of stock was subscribed, 
to be paid for at a certain given date. One of the 
conditions of the subscription was that the Scan- 
dinavian-American Bank would advance the sum 
of $100,000 for the installation of this power 
plant—water power plant. The Tanana Electric 
Company were to give a first mortgage to the 
Scandinavian-American Bank for $100,000, which 
was subsequently done and the mortgage sent out 
to Seattle. At the time that these subscriptions 
fell due, the local subscribers paid in something 
like $40,000 in cash, which was remitted to the 
Scandinavian-American Bank or to Mr. Chilberg 
at Seattle. 

“Q. Who was that paid to? 

“A. J think it was paid into the bank. 

“Q. And by the bank— 

[oe ondoby the bank nenutted ta Seattle. Ihe 
balance of that subscription was the subscription 
of Mr. Volney Richmond, for which I understood 
he gave a note to Mr. Chilberg. Anyway, it was 
a personal transaction between them, as to how 
he should pay for his stock. The other $5,000 I 
think was a subscription of Mr. Chilberg himself, 
in addition to what he had originally subscribed. 
After the mortgage had been prepared and sent 
out, the Scandinavian-American Bank or Mr. 
Chilberg transferred a credit to the Fairbanks 
Banking Company of $18,500. 

“Q. Why did they transfer that? What was 
the arrangement between Chilberg and the bank 
in regard to the bank advancing any money? 

“A. I testified the other day that there was 
some document in existence at that time in the 
nature of an authority for the bank to advance that 
money and be reimbursed by the Scandinavian- 
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American Bank until the full amount of the mort- 
gage had been disbursed. 

“Q. What was the arrangement in regard to 
when the bank was to be paid for these advance- 
ments? 

DPS) E TOmmatinre «com tinic, 

“Q. State what the arrangement was. 

“A. I don’t remember the exact wording of 
this document. 

“Q. I don’t care about the document, but the 
understanding between you outside of the docu- 
ment. 

“A. The understanding, you mean, between 
Chilberg and the Fairbanks Banking Company? 

OR ess 

“A. This document J have in my mind at the 
present time was signed by Mr. Chilberg as vice- 
president of the Scandinavian-American Bank. 
The officers of the bank never felt for one moment 
that they were advancing the money to the Tanana 
Electric Company on the credit of the Tanana 
Electric Company, but were making advances to 
the Tanana Electric Company for which they 
would be reimbursed by the Scandinavian-Amer- 
ican Bank from time to time. 

“Q. What was the understanding as to how 
these advances should be made, and how you were 
to be credited? 

“A. We were to telegraph the Scandinavian- 
American Bank from time to time as money was 
required, and they would in turn credit bank 
account. 

“Q. When money was required by whom? 

“A. When money would be required by the 
Tanana Electric Company to pay their pay checks. 

“Q. Did you advance them the money here, 
and then telegraph to them that you had done it? 

A YeSucit: 
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“Q. State what the arrangements were and 
what you did in that respect? 

“A. I don’t know that we had advanced the 
full amount of $18,500 that we telegraphed for 
the first time, but we had advanced a good por- 
tion of it. The books will show exactly what had 
been advanced. You know I am testifying from 
memory as to matters that happened seven years 
ago, and [ have not referred to the books before 
going on the stand. My recollection is that we 
had advanced the major portion of $18,500.00 be- 
fore we telegraphed to the bank for that amount 
Oils ereaitte OUT account, which they ‘credited! to 
our account, but instructed us to send a note for 
that amount. That amount was exhausted imme- 
diately and we commenced to advance more 
money until we had advanced some $25,000, at 
which time we again telegraphed, and received 
acredit. Then, subsequently, we kept on paying pay 
checks right along, and felt that we were abso- 
lutely secure. And in the fall, along towards the 
end of September, Mr. Richmond went outside 
with the understanding with the bank—I heard 
him talking with Mr. Wood—that as soon as he 
got to Seattle he would arrange with Mr. Chilberg 
to apply the whole balance of the $100,000 to our 
credit and have it telegraphed into Fairbanks to 
reimburse the bank for what they were advancing 
in the meantime. He knew we were paying those 
checks right along—and that this balance of that 
money so transferred would reimburse the bank 
for what they had advanced up to that time and 
take care of any future demands in connection 
with the work. 

“Q. What position did Mr. Richmond oc- 
cupy? 

Paeelcewassimanager Of the Tanana Electric 
Company. 
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“Q. Did you receive any word from Mr. Rich- 
mond? 

‘A. I didn’t receive any word direct, but I saw 
a telegram from Mr. Richmond. 

“Q. To whome 

“A, To Mr. Wilson, who was their secretary 
at that time. He brought it over to the bank and 
showed it to me. 

“Q. What were the contents of that telegram? 

“i. it was to the effect that Chilberomiads 
absent in the East and was expected to return in 
ten days or two weeks, at which time the matter 
would be arranged; and that Richmond was leay- 
ing that night for San Francisco. 

“Q. Arrangements in reference to this advance 
of money? 

“A. Exactly. So we kept on advancing money 
until the amount reached approximately $30,000, 
and I figured that by that time we should have 
heard frome Mr. Chilbere; that “the timewhad 
clapsed so that he should be back in Seattle, and I 
knew that there was a financial flurry threatening 
on the outside, and [I telegraphed Chilberg that 
the advances to the Tanana Electric Company, 
up to that time were so much, and asked that he 
credit the account of the bank, and telegraph us; 
furthermore, in my message I think I said that 
unless that credit were placed immediately we 
would have to discontinue making, or paying any 
more checks of the Tanana Electric Company. 
He came back with.a wire, which I believe is in 
evidence, that we should make no further advances 
to the Tanana Electric Company, which telegram 
was followed up with a letter explaining financial 
conditions on the outside. 

“Q. Then what did the bank do in the way of 
obtaining any paper? 

“A. At that time, we had never taken any notes 
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from the Tanana Electric Company until tele- 
graphed to do so by the Scandinavian-American 
Bank; we simply carried the account as an over- 
draft, and when that credit was transferred by 
telegraph, we charged the Scandinavian-American 
Bank and credited the checking account of the 
Tanana Electric Company. But at that time when 
Chilberg wired back to make no further advances, 
or on or about that time, this ‘Tanana Electric 
Company showed an overdraft of about $30,000, 
and as ] remember, J went upstairs and consulted 
you in regard to the matter, and you advised me 
that I take a note. 

“Q. Take the note of whome 

"a, rom the officers of the Vanana ddélectrue 
Company here, Mr. Claypool and Mr. Wilson, 
which [ did, because we were not in the habit of 
carrying any large overdrafts. 

“Q. Those are the notes that you subsequently 
carried in the bank? 

‘‘A. Those are the notes that we subsequently 
Cartied im the bank, and qe expected the Scan- 
dinavian-American Bank to pay it. 

“Q. I will ask you if in March, 1908, you re- 
garded that as a good claim against the Scan- 
dinavian-American Bankr 

ES aia, 

“Q. How would you regard that claim in 
April, 1910? 

“A. I would say that at that time it was still 
good. 

“Q. Do you know whether or not the Scan- 
dinavian-American Bank had advanced against 
this? 

"A. Yes. They took care of some of our drat 
at that time which were being presented in Seattl® 
to the amount [ think of some $10,000, which 
account was carried on the books T think up until 
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the time I left; in other words, we owed the Scan- 
dinavian-American Bank on our books, as against 
that credit, some $10,000. 

“Q. Did the Scandinavian-American Bank ever 
make any demand for that $10,000? 

“A. Not to my knowledge. I might say fur- 
ther that in connection with this Tanana Electric 
Company, in the fall of—early spring of 1909, 
Mr. Claypool went outside to Seattle and took 
with him all the data that we could give him at 
that time, with the idea that he was going to force 
the Scandinavian-American Bank to come through 
with the balance of that mortgage. 

“Q. Do you know whether or not he had this 
order or guaranty? 

“A, I think Mr Claypool had it at thatetimie: 
I am reasonably sure I saw it in his office one time. 

“Q. Is that the last you have ever seen of it? 

18g Ge 

“Q. You testified Mr. Claypool was an at- 
torney? 

ON eV ES Sir: 

“Q. Did you ever hear him express an opinion 
as to whether that guaranty was binding upon the 
Scandinavian-American Bank? 

“A. Not only Mr. Claypool, but the trustees. 
Where were several other trustees ot thes Manan 
Electric Company in town here, and they thought 
at all times that we were absolutely secure and 
protected on those advances (pp. 788-795). 

“MR. RIDER—Q. Was it explained by you 
or by Captain Barnette to the depositors’ committee 
that you had such communication from the Scan- 
dinavian-American Bank? 

“A. Everything was shown to the committee. 

“Q. You showed that to the depositors’ com- 
mittee? 

es NCS aS iit 
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“Q. Showing that the Scandinavian-American 
Bank had repudiated the guaranty? 

“A. I wouldn’t say that they had repudiated 
the guaranty. They had simply said they would 
make no further advances on account of the finan- 
cial condition at that time. 

“Q. This is the correspondence that was shown 
to the depositors’ committee? 

“A. It must have been. The whole circum- 
stances of that was gone into in detail. 

“Q. In connection with that, you say there was 
also shown to the depositors’ committee some in- 
strument in writing, and you say the last you saw 
of it was in the possession of Mr. Claypool? 

2G we Gey 

“Q. It was also shown? 

ao 6S, 0S1T. 

“Q. And it was known to the depositors’ com- 
mittee that this account was in dispute, and the 
lhability of the Scandinavian-American Bank was 
in dispute? 

“A. No. I wouldn’t say that the liability of 
the Scandinavian-American Bank was ever in dis- 
pute, nor did the depositors’ committee think so. 

“O> Do you mean that; “ever im dispute’? 

“A, “At that me certainly not. 

“Q. It did become a matter of pretty serious 
dispute? 

A lttmight have, Bit at that time there was 
no question in my mind, nor in the minds of the 
depositors’ committee, but that that was a legal 
obligation and one that would be taken care of by 
the Scandinavian-American Bank. 

“Q. You had absolutely no doubt of that in 
your mind? 

ee inetaet, to 20 back al little. When ii 
Wood was in Seattle Mr. Chilberg promised to 
make that credit to our account, but subsequently 
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declined, stating he couldn’t do it then; that the 
directors had shut down absolutely on all loans. 

“Q. While Wood was there he did get that 
promise out of Chilbergr 

“A. Yes, sir, and he so wired us. 

“Q. And the next day he wired that Chilberg 
had declined to deal with your 

he Yes, sit "(pp oro-s17)e 


R. C. Wood testified as follows: 


“Q. What arrangement, if any, was made by 
Mr. Chilberg to have the Scandinavian-American 
Bank and the Fairbanks Banking Company ad- 
vance money to the Tanana Electric Company? 

“A. Mr. Chilbere lett an order to the eitcer, 
for the Fairbanks Banking Company to advance 
money from time to time to the Tanana Electric 
Company as they needed it, and that the Scan- 
dinavian-American Bank would transfer credits 
from time to time to take up the advances that 
were made by the Fairbanks Banking Company. 

“Q. Just state what the Fairbanks Banking 
Company did in pursuance to that. 

“A. As soon as Mr. Hutchinson was sent in 
here by Mr. Chilberg-—He was manager of the 
Tanana Electric Company, and in installing this 
water plant and moving the machinery and the 
plant it took a great deal of money, and Mr. 
Hutchinson drew checks on the Fairbanks Bank- 
ing Company on Fairbanks, also on their branch 
bank at Cleary, and, when this amount reached the 
sum of $18,500, the Fairbanks Banking Company 
telegraphed Mr. Chilberg or the Scandinavian- 
American Bank, and he wired back a credit for 
them. Then they kept on advancing this money 
until they had reached another sum of $25,000, 
and the bank wired them about that, and he wired 
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a credit for that. They then continued making 
these advances until the fall of 1907 when the 
amount reached approximately $30,000. At this 
time Mr. Richmond—or before this time in the 
fall, on the last boats) Mr. Richmond went to 
Seattle. He was manager of the Tanana Electric 
Company at that time. He told us before he left 
—JI believe a note was executed by the Tanana 
Electric Company in favor of the Scandinavian- 
American Bank for the sum of $56,500, or it might 
have been more, but it was to take up the balance 
due on the mortgage, and credit was to be trans- 
ferred from Seattle to the Fairbanks Banking Com- 
pany. This amount reached $30,0co, and, when 
Mr. Richmond arrived in Seattle, he wired to Mr. 
Wilson, who was the secretary of the Tanana 
Electric Company, that Chilberg was in New 
York, and that matters would be arranged upon 
his return. ‘The bank then later on wired Mr. 
Chilberg that they had made these advances, and 
requested him to telegraph a credit. In answer 
to thar, Chilberg wired back to advance nothing 
moOteet the lanana Electric (Company. In) the 
meantime Chilberg, or the Scandinavian-American 
Bank, had advanced, as near as I can remember, 
to the Fairbanks Banking Company against this 
credit possibly ten or eleven thousand dollars 
(pp. 718-720). 

“Q. Now, you went out in November, 1907? 

pie yes. I went out in November, 1007. 

“Q. What steps, if any, did you take toward 
securing the collection of this amount? 

“A. Well, I went first to Mr. Wolfolk, who 
was assistant cashier of the Scandinavian-Ameri- 
can Bank, and asked him if Mr. Chilberg had put 
through the credit to the Fairbanks Banking Com- 
pany. He said no, he had not, but he expected 
he would; that advances had been made against 
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some drafts that had come in, and he said he was 
anxious to have the credit go through so he could 
know where the credit was, as drafts of the Fair- 
banks Banking Company were being presented 
to him and he didn’t know what to do with them. 
I took the matter up with Mr. Chilberg, and he 
said that, owing to conditions that existed at that 
time, and the panic that was on, it was impossible 
for him to advance the credit at that time. He 
said that if I cared to, I could go before the board 
of directors of the Scandinavian-American Bank. 

“Q. What did he say in regard to the payment, 
or knowledge of the payment? 

‘““A: He simply said he was not in a position to 
pay it. He never disputed the amount in any way. 
And when I appeared before the directors of the 
Scandinavian-American Bank and told them all 
about it, they said: Everything is up in the air, 
and the Miners & Merchants Bank of Nome has 
drawn against us for $700,000, and this panic 
going on, we can’t listen to any proposition of that 
kind at present. 

“Q. Did you place the matter in the hands of 
an attorney therer 

“A. Yes. We were anxious to have these out- 
standing drafts paid at that time, and I went to 
Kerem  Vic@ond 

“Q. Did you lay the matter before them? 

A ed CES: 

“Q. What did they advise you? 

“A. Mr. McCord and I went down and had a 
talk with Chilberg in his office in the Scandina- 
vian-American Bank, and the only satisfacton we 
could get out of them was that he was not in a 
position to pay the money. McCord said: ‘The 
Fairbanks Banking Company needs this money to 
pay these drafts, and, unless you can pay them, we 
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will start suit tomorrow.’ Chilberg didn’t say 
anything, and we walked out of the office. 

“QO. What did Mr. McCord, after you put the 
facts before him, advise you as to the probability 
of collecting this money? 

“A. He said there would be absolutely no ques- 
tion of recovering it (pp. 720-722). 

“Q. I will ask you whether or not in April, 
1910, knowing the facts as you did, and the advice 
you received, you believed this was a good and 
valid claim existing against the Scandinavian- 
American Bankr 

“A. I considered it just as good then as I did 


in 1908 (pp. 722-723). 


Dr. W. G. Cassels was the Chairman of the De- 
positors’ Committee which examined the assets of the 
Fairbanks Banking Company. He testified as follows: 


“Q. Did you regard the note of the Tanana 
Electric Company which was examined by you and 
reported on, as of value? 

“A. Not of value as regards the paper of the 
electric company, but a /etter was presented at that 
time by the bank which convinced me that the 
advances to the electric company had been author- 
ized by the Scandinavian-American Bank of Seat- 
tle, and it was really their credit that was in ques- 
tion. 

“Q. By whom was this letter presented, Doctor? 

Ae! believe that the letter was presented by 
Mr. Dusenbury, or Mr. Hill, but I believe by Mr. 
Hill—those were the only two that handled the 
papers. 

“Q. Was any investigation made by your com- 
mittee to determine the value of the Tanana Elec- 
tric Company note? 

“A, Where meas some discussion by the com- 
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mittee. IJtewas, as I remember, referred to Wir. 
Claypool as the only attorney sitting at the board, 
and he believed that the letter or papers presented 
by the bank was sufficient to hold the Scandina- 
vian-American Bank as security for the debt’ (pp. 


282-283). 


From the foregoing testimony it is clear that if this 
testimony was true, there was a legal liability on the 
part of the Scandinavian-American Bank to pay the 
Tanana Electric Company notes; nor does it appear 
that the bank ever repudiated its liability to the Fair- 
banks Banking Company. At the time the financial 
panic occurred, when every bank in the United States 
went on a clearing house basis, the Scandinavian- 
American Bank was very much exercised at the situa- 
tion. The records show a long letter from Mr. Chil- 
berg to the Fairbanks Banking Company (p. 258), in 
which he describes the condition of affairs and then 
says: 

“This situation compels an actual cessation of 
all loans or advances of any kind, whether they 
have been arranged for before or not, and it will 
necessitate the discontinuance of advances to the 


Tanana Electric Company on their mortgage” 
(p. 260). 


The following day he telegraphed to the Fairbanks 
Banking Company, 


“Advance nothing more Tanana Electric Com- 
pany, 
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From the nature of the whole transaction, it is per- 
fectly evident that the advances which the Fairbanks 
Banking Company was making, were being made on 
the faith of their repayment by the Scandinavian- 
American Bank. A course of business which had been 
established, had continued long enough to warrant a 
reliance upon its continuation, even had there been no 
Written guaranty, and the guaranty was never repu- 
diated. The very fact that the telegram from Chil- 
berg on November gth, 1907, said ‘““Advance nothing 
further to Tanana Electric Company,” was evidence 
that the advances previously made were made under 
his direction. The fact that the Scandinavian-Ameri- 
can Bank was at that time a creditor of the Fairbanks 
Banking Company to the amount of over $10,000.00, 
which it made no effort to collect, showed that there 
was somewhere a knowledge on its part that it was 
not safe for it to demand this $10,000.00, for it would 
inevitably be met with the counter-demand for the 
$27,000.00. 

At the time the Fairbanks Banking Company took 
over the assets of the partnership, all of these facts 
Were gone into, as Dr. Cassels testified, and in the face 
of the knowledge of all of these conditions the de- 
POsitors committee appraised the notes at their face 
value. They were carried on the books at their face 
value at the time of the declaration of the dividend on 
April 12th, 1910. There was nothing fraudulent on 
the part of any of the directors in this. If in fact 
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there was a liability on the part of the Scandinavian- 
American Bank to pay this money, and the Scandi- 
navian-American Bank was solvent, the Fairbanks 
Banking Company was entitled to carry this asset at 
its face value, even though convinced that the Scan- 
dinavian-American Bank would seek to evade the 
payment. What items are to be written off as worth- 
less, what items are to be reduced as depreciated, and 
what items are to be carried at their full value, 1s 


very frequently a matter upon which experts may 
differ. 


San 


THE DIRECTORS DID AS A MATTER OF FACT ACTUALLY 
BELIEVE THE BANK WAS SOLVENT AND POSSESSED A 
SURPLUS ON APRIL 12, 1910, AT THE TI E THE DIVI- 
DFND WAS DECLARED. | 


John A. Clark testified: 


“Q. At the meeting of October 12, 1910, I will 
ask you whether there was a statement presented to 
the directors as to the condition of the bank on 
that day? 

“A. My recollection is that there was, and I 
think a copy is filed in the minutes—filed with the 
minutes of that day. 

“Q. I will ask you to state whether or not at 
that time you believed that the Fairbanks Banking 
Company was in good shaper 

“A. TI certainly did. 
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“Q. And solvent? 

“A. I certainly considered it solvent at that 
time. 

“Q. State whether or not you believed that its 
assets exceeded its liabilities, and included in its 
liabilities its capital stock? 

Ay i did: 

“Q. The condition of the Washington-Alaska 
Bank of October 11, 1910. State what that shows 
as to what the interest, exchange and undivided 
profits were at that time? 

“A. It shows here $51,576.29. 

“Q. From that statement, as a director what 
were you led to believe? 

“A. I believed that that was the undivided 
profits and the interest and exchange. 

“Q. I think it also says that that was in con- 
nection with some gold shipment? 

“A. I think I understood it was in connection 
with profits that were anticipated on gold ship- 
ments, or something of that kind. 

“Q. Did you believe at that time that these 
were the profits over the liabilities? 

“A. Yes, sir’ (pp. 892-893). 


John L. McGinn testified: 


“Q. Now, as to the condition of the bank April 
12, 1910, I will ask you to state whether you be- 
lieved the bank at that time to be solvent? 

“A. Absolutely. Yes, sir. 

“Q. I will ask you to state how you showed 
your confidence in that behalf? 

“A. Well, I had about in the neighborhood of 
$64,000 on deposit there at that time. 

“Q. Did you keep it on deposit there for some 
time afterwards? 


148 


“A. JI kept it on deposit there until we pur- 
chased the First National Bank. 

“Q. And prior to that time had you consider- 
able sums on deposit? 

“A. Yes, sir. I had more on deposit a short 
time before that. 

“Q. More than $60,000? 

“A. Yes. I have had thirty-four and thirty- 
five thousand dollars more. 

“Q. Can you state from memory the names of 
those directors who had large sums on deposit at 
that time? 

“A. Dave Yarnell had about $140,000, and the 
Jessons as I understood in the neighborhood of 
$88,000” (p. 927). 


R. C. Wood testified: 


“MR. McGINN—Q. How much did E. T. 
Barnette have on deposit at that time [April 
12, 1 G10 )ir 

“A. He had about $292,000. 

“Q. Would that include his special deposit of 
$200,000? 

WY CS cine Os geo) 


The evidence shows that Barnette, the Jessons, Mc- 
Ginn and Yarnell had on deposit at the time of the 
declaration of the dividend, deposits aggregating more 
than half the total deposits of the bank (p. 385). 
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THE PLAINTIFF MUST SHOW THAT HE REPRESENTS 
CREDITORS, WHO WERE SUCH AYP THE TIME THE 
DIVIDEND WAS DECLARED AND THE STOCK PURCHASED. 


Defendants assigned as error the refusal of the 
Court to make the following finding: 


‘That it has not been shown that the creditors 
who were existing at the time of the surrender 
of said stock and the cancellation thereon as here- 
inbefore set forth have not been paid in full by 
the Washington-Alaska Bank of Nevada, save and 
except that on July 1, 1908, were existing cred- 
itors, who have not since been paid in full, to the 
amount of $4,cco, and of said sum: one-half there- 
of has since been paid by the receiver” (Assign- 
ment No. 34). 


This proposed finding is in accordance with the un- 
contradicted evidence of the witness Wood (p. 1048). 

As a general rule, in case a corporation purchases 
its own stock, paying therefor with corporate assets, 
subsequent creditors cannot be regarded as preju- 
dicially affected. . 


lego Cr ooatmen, 129° Wis, a3; 113 N, W., 
ROO 14 mime Cas. G24: 

Atlanta, etc. Ass'n. v. Smith, 141 Wis., 377, 
Ieee TOO mee aoe Rete gory ine 
Dep UN. 32) 0037; 

ING@te: 17 Amn Cas. 1267 * 

7 Ruling Case Law., page 530. 


150 


It is a well-settled principle that subsequent credit- 
ors cannot be heard to impeach an executed contract, 
where their dealings with the company from whom 
they claim the benefit occurred after the contract be- 
came an executed contract. 


Porter v. Pittsburg, 120 U. S., 649; 

Graham v. Railroad Co., 102 U. S., 148; 

Rollins v. Shaver Wagon Co., 20 A. S. R., 
428, 


Even if the transaction is, in fact, fraudulent, credit- 
ors whose claims were created subsequently could not 
complain of it. 


soiiicld “Vas Gaiton. \2 mld 2e te 
Whitescarver v. Bonney, 9 Ia., 484. 


The complaint alleges the insolvency of the bank 
at the time the stock was taken over and the dividend 
paid, but it fails to state that at the said time there 
were any existing creditors of said bank, and fails to 
state that any then existing creditors of said bank 
have not been paid. 


“Creditors whose debts were contracted subse- 
quent to the reduction (of capital stock) can only 
look to the capital stock as reduced, for security.” 


1 Cook on Corporations, 289. 
and 


‘“““Corporate creditors’ who become such after 
the reduction of the capital stock has been made, 


ne 


cannot complain that such reduction was irregu- 
larly made and that the holders of the cancelled 
stock are consequently still liable.” 


1 Cook on Corporations, 289; 

Hepburn v. Exchange, 4 La. Ann., 87; 
Palfrey v. Paulding, 7 La. Ann., 363; 
Cooper v. Fredericks, goth Ala., 738; 
INMCMSiniel ns Go. 14 hed. 28; 

Gaede vy. Forrest, 163 111., 367: 

40 N. E., 286. 


The rule that the property of a corporation is 
deemed a trust fund for creditors, is wholly a creation 
of the courts of equity, and only those having equit- 
able rights in the fund at the time of its depletion 
have a right to resort to such fund to satisfy their 
claims. ‘Creditors of the corporation are not pre- 
sumed to have relied upon the property of their 
debtor which it did not possess when the indebtedness 
accrued, and are therefore not held to have an equit- 
able claim therein.” 


Marvin v. Anderson, 87 N. W., 226. 


The case of McDonald v. Dewey, decided by the 
Supreme Court of the United States and reported in 
202 U. S., page 510, was a suit instituted by the re- 
ceiver of the First National Bank of Orleans, Ne- 
braska, to enforce an assessment of $86.00 a share on 
105 shares of stock of said National Bank, the said 
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assessment having been made upon May 2oth, 1897. 
It was claimed that Charles Dewey, who was the 
original owner of said 105 shares of stock, sold the 
same in 1894, at a time when the bank was insolvent, 
to a person whom he knew to be irresponsible, and it 
was claimed by the receiver that this was in fraud of the 
rights of creditors. he Court in this case laid down 
the rule, that in the event of the insolvency of the 
bank at the time said shares were transferred, it was 
only existing creditors who can claim to have been 
damnified by the fraudulent transfer of the shares, 
and as to them, such transfer is voidable. That sub- 
sequent creditors were apprised by the published re- 
port as to whom transfers had been made and of the 
persons to whom they had recourse for double lia- 
bility. The Court saying: 


“the injustice of holding a stockholder liable for 
an indefinite time in the future, to creditors who 
may have become such years after he had parted 
with the stock, and who were apprised of the 
name of the stockholder by the published list, is too 
manifest to require an extended comment. We are 
only applving to this case by analogy, the or- 
dinary rule of common law that a voluntary deed 
by a person heavily indebted, is fraudulent and 
void as to prior creditors merely upon the ground 
that he was so indebted, but that as to subsequent 
creditors is only void upon the evidence that the 
deed was made in contemplation of future in- 
debtedness.” 
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And the Court at the end of the opinion says: 


“There are undoubtedly cases in which we have 
used the general expression that in the event of a 
fraudulent transfer of stock, the stockholders re- 
main liable to the creditors of the bank, but in 
none of them were we called upon to discriminate 
between existing and subsequent creditors, since 
the rule of the insolvency of the bank followed 
soon after the transfer, and the distinction was not 
called to our attention by counsel.” 


It is provided by the Alaska law: 


“Sec. 654. All corporations or joint stock com- 
panies organized under the laws of the United 
States, or the laws of any State or Territory of the 
United States, shall, before doing business within 
the District, file in the office of the secretary of 
(iewwictuer aid im the once of the clerk vot ihe 
district court for the division wherein they intend 
to carry on business, a duly authenticated copy of 
their charter or articles of incorporation, and also 
a statement, verified by the oath of the president 
and secretary of such corporation, and attested by 
a majority of its board of directors, showing— 


“(r1) The name of such corporation and the 
location of its principal office or place of business 
without the District; and, if it is to have any place 
of business or principal office within the District, 
the location thereat -; 


“(2) The amount of capital stock, 


“(3) The amount of its capital stock actually 
paid in in money; 


“(4) The amount of tts capital stock paid in in 
any other way, and in what; 


154 


(5) The amount of the assets of the corpora- 
tion, and of what the assets consist, with the actual 
cash value thereof; 


(6) The liabilities of such corporation, and 
if any of its indebtedness is secured, how secured, 
and upon what property.” 


Compiled Laws of Alaska (C. C.), Sec. 654, 


P. 329; 
Cartier Code, Sec, 265. 


And it is further provided by Section 658 of the 
compiled laws (Carter Code, Sec. 229) that a similar 
statement shall be filed annually. 

The evidence shows that from time to time as re- 
quired by the foregoing law the bank filed and caused 
to be filed with the clerk of the United States District 
Court at Fairbanks, Alaska, statements showing the 
amount of the outstanding capital stock of said cor- 
poration. 

The defendants requested findings upon this sub- 
ject (Assignments 38, 39 and 4o). 

These statements were notice to the creditors of any 
reduction of the capital stock which had been made. 

There must be some purpose which the law in- 
tended to be subserved by requiring foreign corpora- 
tions to publish the amount of their outstanding stock 
and it can be nothing other than that persons con- 
templating becoming creditors of the corporation may 
know to what assets they may have recourse. 

Any person becoming a creditor after any surrender 
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of stock took place, had certainly no right to complain 
because any fund to which he might deem himself 
entitled to look was depleted. And this would be 
more emphatically the case when public notice had 
been given as required by law of the fact that such 
depletion had taken place. 


It is manifest from the authorities and also upon 
principle, that the trust fund doctrine created by the 
courts of equity can only apply to existing creditors. 
As stated in Marvin v. Anderson, creditors of the 
corporation are not presumed to have relied upon 
the property of their debtor which it did not possess 
when the indebtedness accrued, and so therefore, we 
think it clear that only existing creditors can com- 
plain. 


2 OUT, 


THE TRANSACTION BETWEEN THE BARNETTES AND THE 
RECEIVERS AMOUNTED TO AN ACCORD AND SATISFAC- 
TION, AND RELEASED THE DEFENDANTS AS JOINT- 
TORT-FEASORS OF BARNETTE. 


Let us first review the facts in this connection: 


Onewestgth day ot March, 1911, EB. I, Bantrette 
and Isabelle Barnette presented a petition to the 
judge of the court below, which we set forth in brief 
(Pp. 939): 


1. That Barnette was, and for a long time past 
has been, the President of the Washington-Alaska 
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Bank; That said bank became involved in finan- 
cial difficulties and was compelled to close its doors 
on the 3rd day of January, 1911. That at such 
time it was, and is now, unable to pay its deposi- 
tors in full, and that its affairs are now in the 
hands of F. W. Hawkins and E. H. Mack, re- 
celvers. 


2. That E. T. Barnette desires to become surety 
to the depositors of said Washington-Alaska Bank, 
and is possessed of real estate; that Isabelle Bar- 
nette, in consideration of love and affection for 
her husband ©. IT. Barnette, desires to aid her 
husband in “making payment to said depositors 
of said Washington-Alaska Bank,” and is possessed 
Of real estatesana lands. 


3. That said E. T. Barnette and Isabelle Bar- 
nette each desire to grant and convey unto the 
feceivers Saldeveal estate and lands, to be eldminy, 
the receivers as security for the payment to said 
depositors of all sums of money which are now 
due, owing and payable to said depositors, and to 
that end and for that purpose, do hereby deliver 
into court certain trust deeds of said real estate 
and lands, to be held by said receivers as security 
for payment in full to said depositors. 


4. That they desire that the said receivers shall 
hold said real estate and lands in trust as security 
for payment to said depositors of all monies that 
shall be found due said depositors after the affairs 
of the Washington-Alaska Bank shall have been 
wound up and the assets of said bank realized 
upon and paid over to such persons; such trustee- 
ship to continue until the 18th day of November, 
1914; provided, that FE. T. and Isabelle Barnette 
shall have failed to pay to said depositors any de- 
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ficiency that may be found to exist after winding 
up the affairs of said bank; it being the intention, 
desire and express wish of said petitioners, and 
each of them, and they agree and each of them do 
hereby promise and agree, to pay the said deposi- 
tors in full not later than the said 18 day of 
November, 1914. 


Then follow provisions in regard to the rents, issues 
and profits of said real estate, to the effect that the 
receivers shall collect the same, and, after deducting 
reasonable charges for collecting the same, taxes, etc., 
then “that the same be paid pro rata to said deposi- 
tors,” at such time and in such manner as the Court 
may direct. 

It is then provided that if the petitioners and re- 
ceivers deem it more advisable, after the delivery of 
said trust deeds, to sell and dispose of the lands sit- 
uate in Alaska than to retain the same, that the same 
may be sold, and the proceeds disposed of, the same 
as the rents, issues and profits as above set forth. 

Then follow representations as to the title, both as 
to the Alaska property and the Mexican property, to 
tieweticct that the same 1s all clear, except ge certain 
option in favor of Ward and Beggs dated November 
18, 1909, a copy of which was filed with the petition. 

It then sets forth that certain legal proceedings are 
contemplated and about to be commenced against 
Barnette, which said legal proceedings would subject 
said real estate and lands (in Alaska) 


(a) 
(b) 


(c) 
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To the orders and processes of this court, 


Prevent your petitioners in any manner deal- 
ing in or with, or disposing thereof, 


Would entail great and unnecessary expense. 


(Said litigation relating to Barnette’s connection 
with the Washington-Alaska Bank.) 


and that the petitioners desire to: 


Prevent the commencement of legal proceed- 
ings, 


And the incurring of said unnecessary and 
great expenses 


By surrendering all real estate and lands of 
said petitioners to the receivers, in trust. 


By paying all depositors of said Washington- 
Alaska Bank in full their respective deposits, 
with interest, not later than November 18, 


1914. 


The petitioners then pray that an order be made 
directing the receivers: 


li 


To accept and@hold in trast the deeds tome 
estate and lands for the time and in the man- 
ner as herein provided. 


To collect rents, etc., and disburse the same; 


That if depositors are not paid in full, includ- 
ing interest by November 18, 1914, that the 


Lg) 


receivers shall sell and dispose of all the real 
estate and property for the best price obtaina- 
ble, and the proceeds be applied, 


(a) In payment of depositors, with interest, 


(b) Residue delivered to E. T. Barnette and Isa- 
belle Barnette. 


Trust deeds for property located in Alaska and in 
Mexico were presented with said petition. 


On the 14th day of March, 1911, the said petition 
came on for hearing, and the Court, after hearing 
said petition, and “it appearing that it 1s a matter 
which should originate with the receivers,” it is or- 
dered “that said petition of E. T. Barnette and Isa- 
“belle Barnette, his wife, and the papers pertaining 
“thereto, be turned over to the receivers of the Wash- 
“ington-Alaska Bank for their consideration.” 

On the 2zoth day of March, 1911, there was filed 
with the clerk of this court, an “application of re- 
ceivers for instructions,” the same being dated March 
20, 1911, wherein the receivers represent to the Court 
that “on the 18th day of March, 1911, E. T. Barnette 
‘““and Isabelle Barnette, his wife, delivered to us two 
‘trust deeds, properly executed, wherein we are namd 
‘as trustees of certain lands (mentioning them), said 
“deeds being in trust on the terms and conditions 
‘therein specified, the object and purpose being as 
‘therein expressed, to secure and ultimately pay the 
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‘depositors and owners of unpaid drafts any balance 
“that may remain after the property and assets of 
“said bank are collected and applied in payment 
theTeGiae 

The receivers further say in said application: “We 
“are of the opinion that if these deeds are accepted, 
“at will be YMPRACTICABLE TO PROCEED AS CONTEM- 
“PLATED TO FIX THE LIABILITY AGAINST E. T. BAR- 
‘““NETTE, ONE OF THE GRANTORS, IN FAVOR OF THE 
“CREDITORS OF SAID BANK BY ACTIONS IN COURT HERE, 
- In view of the premises we ask for the in- 
‘structions and directions of the Court as to whether 
“we shall accept the said trust deeds and undertake 
“the duties and responsibilities entailed upon us 
ethereny, Or tetutn the same tothe grantorssimercor, 

Said trust deeds were submitted with said applica- 
tion for instructions, 

On the 29th day of March, 1911, the judge of the 
court made an order based on said “Application of 
receivers for instructions,” directing said receivers to 
“accept said deeds 2). and that saideneccivens 
take the proper and necessary steps and action to 
secure the same and the proceeds and issues there- 
from to the payment of the liabilities of the Washing- 
ton-Alaska Bank, in connection with their duties as 
receivers in the above entitled action. 

The contents of the deeds that were presented with 
said “application for instructions” and which the re- 
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ceivers were directed by the order of the Court to 


accept may be digested as follows: 


Ie 


Bank suspended January 5, 1911, and at said 
time was, and now is, unable to pay in full all 
its depositors and other creditors the owners 
and holders of unpaid drafts; and that the 
property and assets of said bank are now in 
the hands of the receivers. 


Barnette was the president and a director; that 
Isabelle Barnette ‘desirous to assist her hus- 
band in securing the payment of, and in pay- 
ing and discharging, the obligations of her 
said husband to the depositors and holders of 
unpaid drafts.” 


Receivers are about to commence an action 
for and on behalf of creditors . . . against 
bk. T. Barnette to recover from him the amount 
of any deficiency that may be ascertained as 
between the claims of the creditors above 
mentioned and the amount realized out of the 
property and the assets of said bank; said 
actions to be based on the liability of said 
E. T. Barnette to said creditors, arising out 
of his management of the affairs thereof. 


Now, therefore, in consideration of the premises, 


V1Z..: 


(1) Bank unable to pay depositors and holders of 


unpaid drafts. 


(2) Desire of Mrs. Barnette to assist her husband 


in securing the payment of, and in paying 
and discharging the obligations of her hus- 
band. 


162 


(3) Receivers about to commence an_ action 
against E. T. Barnette to recover deficiency 
between claims of creditors and the amount 
realized out of the assets, on account of lia- 
bility of E. T, Barnette arising out of his 
management from March, 1908, to January 


4, 1911, 


(4) Which said litigation, as appears from peti- 
tion of E. T. Barnette and Isabelle Barnette, 
would subject the real estate and lands in 
Alaska, 


(a) To orders and processes of this court, 


(b) To prevent your petitioners in any way deal- 
ing in or with or disposing thereof. 


(c) Would entail great and unnecessary expense. 


and of the liability of said E. T. Barnette to the 
creditors of said Washington-Alaska Bank, grow- 
ing out of his connection with the management of 
the business affairs thereof as President and one 
of the directors, and other good and sufficient con- 
siderations, said first parties do hereby grant and 
convey to the second parties in trust for the uses 
and purposes thereinafter specified, all the right, 
title and interest, etc., (describing the real estate 
and lands). To have and to hold . . . upon 
the following terms and conditions: 


1. Whereas bank, on March 18, 1908, commenced 
to transact a general banking business, and 
operated bank until January §, 1911. 


2. During all of which time Barnette was Presi- 
dent and a director, and as such was active 


(a) 
(b) 


S. 
(a) 


(b) 
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and influential in the control and management 
of its business affairs. 


That on or about the sth of January, 1911, 
bank became insolvent and receivers appointed. 


That it has at all times since appeared, and 
now is apparent, that there is and will be a 


large deficiency as between the obligations of 
said bank to— 


Its depositors, 


Owners of unpaid drafts; On one side, and the 
Proceeds of its property and assets on the other. 


That by reason of all of the premises, namely— 


Inability to pay depositors and holders of 
unpaid drafts, 


Receiver about to commence an action to re- 
cover deficiency between claims of creditors 
and the amounts realized out of assets on ac- 
count of liability of Barnette to the creditors 
arising out of his management of bank. 


Insolvency of bank. 


That it is apparent that there will be a large 
deficiency between the obligations to deposi- 
tors and holders of unpaid drafts and the 
amount realized from the property and assets., 


said EK. T. Barnette heretofore assumed, and does 
now assume and take upon himself the obliga- 
tions— 


(a) 


To pay the depositors and owners of unpaid 
drafts and their representatives, any deficit 
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that may hereafter be ascertained as between 
the amounts due to such depositors and own- 
ers of unpaid drafts from said banking institu- 
tion on January 5, 1911, together with 6 per 
cent. interest thereon from January 5, 1911, and 
the amount realized out of the property and as- 
sets of said bank and paid to such creditors. 
That the amount of such deficiency is not 
known at this time, but will be ascertained on 
or before November 18, 1914. 


(The clear interpretation of this language is 
that Barnette assumes to pay any deficiency be- 
tween the amount due depositors and holders of 
unpaid drafts, and the amounts realized out of 
the property and assets of said bank and paid to 
such creditors by November 18, 1914.) 


Said deeds then provide that the receivers take 
possession of the Alaska property, manage, control, 
etc., the same, return to the court the net amounts of 
the rents, issues and profits, and the same to be dis- 
bursed by the Court through its receivers pro rata to 
safd depositors and holders of unpaid drafts; and 
also that if at any time after delivery of the deed, it 
is deemed advantageous by all of the parties, that 
the Alaska property be sold. The receivers may sell 
the same, and the proceeds may be disbursed by the 
Court pro rata to the depositors and owners of un- 
paid drafts. 


It is then provided, But that if on November 
18, 1914, demands of depositors and owners of 
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unpaid drafts, with interest, have not been fully 
Pardeand esatisited, citer —— 


1: Out of the property and assets of said bank 
as administered by the receivers, 


2. On otherwise, 
Bee OT by ae 1 ebaimette. 
The Receivers 


(1) may and are hereby empowered to sell (the 
same) at private sale, the whole or part of 
the real estate then unsold, upon the best 
terms that they may be able to secure, 


(2) make proper conveyances therefor, 


(3) receive the purchase price and turn the same 
into court and pay out so much thereof as 
may be needed to fully liquidate and pay 
any balance that may remain unpaid of the 
claims and demands of the depositors and 
owners of unpaid drafts. 


said money to be disposed of by order of the 
court; If there be more of the purchase money 
than is required to pay and discharge the said bal- 
ance due to the depositors and owners of unpaid 
drafts . . . overplus shall be returned to party 
of first part 


Covenants of title. 


mand.) the Statement that if, at any time, atten 
delivery of deeds, the demands of depositors and 
owners of drafts shall be satisfied in full, the re- 
ceivers shall re-convey said property to E. T. and 
Tsabelle Barnette. 
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It is then provided that it is understood and agreed 
that if after— 


1: Applying the proceeds of the property and 
assets of said Washington-Alaska Bank, 


2: the amount collected by receiver from George 
Edgar Ward and W. B. Beggs, if any, 


3: and the proceeds of the sale of property sit- 
uate in Alaska, 


4: and the amounts collected and received, if 
any, by receivers from the rents, issues and 
sales of the real property conveyed by the 
trust deeds. 


there should remain a balance yet due depositors 
and owners of unpaid drafts, then the first parties 
hereby . . . promise and agree to make good 
such balance or deficiency and pay same to second 
parties on demand. 

The provisions of the deeds for the Alaska 
property and the Mexican property are practic- 
ally the same, with the exception that as to the 
Alaska property the receivers were to take imme- 
diate possession, but were not to take possession 
of the Mexican property until November 18, 1914. 


The receivers, after said order of Court, accepted 
the delivery of said trust deeds and took possession 
of the property situate in the Fairbanks Recording 
District, Alaska, and since said time have received 
the rents, royalties and issues derived therefrom, and 
in one instance, with the consent of Barnette, sold 
some property on Second Avenue in the town of 
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Fairbanks, Alaska, for which they received the sum 
of $2500 (p. Iolt). 

The net amount realized from the rents, issues, 
profits and sale of said property up to May 1, 1914, 
netted the sum of $30,905.65 (p. 963). 

The evidence undisputed shows the value of the 
Barnette property situate on Turner Street, is be- 
tween $20,000 and $25,000 (pp. 1009, 1010), that 
the Barnette home is of the value of $3500 (p. 1009) ; 
showing that it may safely be assumed that the town 
property is worth the sum of $25,000. 

The evidence shows that the interests of the receiv- 
ers, under the trust deed, in the mining property 
situate on Dome and Vault Creeks, is of the value 
of $20,000 (p. 1018). 

The present value of the Mexican property is un- 
known, but, at the time of the execution of the trust 
deeds, was of the value of $500,000 (p. 959). 


Our contention is: 


ieetiat the acceptance of the deeds of trust by the 
receivers under order of the Court, upon the 
terms therein mentioned constituted a complete 
accord and satisfaction of all the liability of the 
said I. Barnette to the creditors of said 
Washington-Alaska Bank, and thereby operated 
as a satisfaction and extinguishment of the orig- 
inal causes of action against E. T. Barnette; 
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thereby releasing all persons jointly liable with 
him. 


2. That if said acts;—and the delivery of said trust 
deeds, and the acceptance -of the same by the 
receivers, did not operate as an accord and satis- 
faction, that it was as to him at least, a covenant 
not to sue, and as such operated to extinguish 
the original causes of action to the amount of the 
value of the money and property received thereby. 


3. That the same constituted the compromise of a 
tort; the same being disputed by the said E. T. 
Barnette, the amount for which he was liable 
and the certainty of his liability being question- 
able. 


It is, of course, well settled that an accord and 
satisfaction by one joint-tort-feasor, operates as a 
release of all. 

The rule is thus stated in 1 Ruling Case Law, 
page 201: 


“The general rule that the discharge of one 
joint debtor discharges his co-joint debtors is 
applicable to a discharge of one joint debtor by 
way of accord and satisfaction. So as a general 
rule, an accord and satisfaction between a person 
injured and one of several co-tortfeasors responsi- 
ble therefor will discharge the others from further 
liability to the person injured.” 
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This accord and satisfaction may be effected by 
the substitution of a new obligation notwithstanding 
the latter is executory. 


In a leading case, the Supreme Court of Lowa said: 


“The common law declares that, without a sat- 
isfaction, an accord is no bar to a suit upon the 
original obligation. If, however, the accord is 
founded upon a new consideration, and accepted 
as satisfaction, it operates as such satisfaction, 
and will be held to take away the remedy upon 
the old contract. This we believe to be in ac- 
cordance with the current of authorities, and is 
certainly in harmony with the analogies and equi- 
ties of the law. Story Cont., Sec. 982; Pars. 
Cont., 194 et seq. Whether there has been a new 
consideration in legal contemplation, and particu- 
larly whether the accord or (new) agreement was 
accepted as satisfaction, depends upon the cir- 
cumstances of each case; and in determining its 
tenor and effect, we must, from the circumstances, 
endeavor to ascertain the intention of the parties. 
For while some authors and some of the cases 
speak of the unexecuted promise being satisfac- 
tion in those cases only where it is made so by 
express agreement, we suppose that ordinarily no 
rule is violated in holding that it is sufficient, if 
this intention or purpose is evidenced by any un- 
equivocal act, or in any clear manner. It was said 
in examining a somewhat similar proposition in 
Leo v. Karrick, 13 lowa, 244: “The question is 
one of evidence or contract, and whether ; 
established by necessary implication, or from ex- 
press stipulation, the rule is the same.’” 


Hall v. Smith, 15 Towa, 583. 
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While it is a generalrule that anvaccorde imeencer 
to operate as a discharge of the debt, must be ex- 
ecuted, yet it is equally well established that where 
the creditor accepts the mere promise of the debtor 
to perform some acts in the future in satisfaction of 
the debt, the mere promise itself without satisfaction 
is sufficient to extinguish the debt: 


Smith v. Elrod, 122 Ala., 269, 24 South., 994; 

Price v. Price, 111 Ky., 771, 04 o. SV aoe 
66 S. W., 529; 

Gowing v. Thomas, 67 N. H., 399, 40 Atl., 184; 

Billings v. V anderbeck, Pee eile, Eyles 

Nassoty v. Tomlinson, 148 N. Y., 326, 51 Am. 
Die hen O05, 42e Nee 71 


The same rule is substantially asserted in 


Guldagar v. Rockwell, 14 Colo., 459, 24 Pac., 
556; 

Goodrich v. Stanley, 24 Conn., 613; 

Saujord vo abeams, 24 Pla tS ie 2. sOutmhemagiae 

Brunswick, etc. R. R. Co. v. Clem, 80 Ga., 
ky AVA OD 

Knowles v. Knowles, 128 Ill., 110, 21 N. E., 
196; 

Moon Vv. View, 122 Ind. 210922) Ne oo... 

Potts v. Polk County, 80 Iowa, 401, 45 N. W., 
TI 

Peace v. Stennet, 4 J. J. Marsh, 450; 
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White v. Gray, 68 Me., 579; 

Yazoo, etc. R. R. Co. v. Fulton, 71 Miss., 385, 
14 South., 271; 

Todd v. Terry, 26 Mo. App., 598; 

Frick v. Josepp, 2 N. Mex, 138; 

Oreron, le. KOR “Comey. lormest, 120 IN Y= 
Og Zoe NG 1975 

Chmstie v. Graige, 20 Pa. St., 430; 

Gale cia iv iariel!. 00) lexema chats 
Sie 550% 

Babcock v. Hawkins, 23 Vt., 561. 


There may be a complete accord and satisfaction 
notwithstanding that there has not been complete per- 
formance. 


lneidosicay. Tuy. 15% Pa, St, 415, 25 sAtl aye, 
Mr. Justice Sterrett says: 


‘Tt 1s no doubt true as was held in Babcock v. 
Hawkins, 23 Vt., 561, cited by the learned presi- 
dent of the common pleas, that where the accord 
is founded upon a new consideration and is ac- 
cepted as satisfaction, it operates as such, and 
bars the remedy on the old contract. There is an 
obvious distinction between an engagement to ac- 
cept a promise in satisfaction and an agreement 
requiring performance of the promise. Jf the 
promise itself and not its performance is accepted 
mn satisfaction this is a good accord and satisfac- 
tion without performance.” 
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Laughead v. Frick Coke Co., 103 Am. St. Rep., 
1017. 


The law bearing upon this issue is very clearly 
stated in Chitty on Contracts: 


“Upon the whole, the true distinction would 
seem to be between the cases in which the plain- 
tiff has agreed to accept the promise of the de- 
fendant in satisfaction, and those in which he has 
agreed to accept the performance of such prom- 
ise in satisfaction; the rule being that, in the lat- 
ter case, there shall be no satisfaction without per- 
formance, while in the former, if the promise be 
not performed, the plaintiff's only remedy is by 
action for the breach thereof, and he has no 
right to recur to the original demand.” 


Gulp Go & Sole Ry Go ey dd aie steals 
SW, 557 


WHETHER IT IS THE NEW PROMISE OR THE PERFORM- 
ANCE THEREOF WHICH IS TO CONSTITUTE SATISFAC- 
FACTION DEPENDS ENTIRELY UPON THE INTENTION OF 
THE PARTIES. 


Mr. Parsons says, that a promise without execu- 
tion is no satisfaction unless by express agreement it 
had this effect. And again, it is said that the prom- 
isee may sue on the original cause of action, unless 
by the tenor or the legal effect of the new contract, 
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the new promise is itself a satisfaction and an extinc- 
tion of the old one. 


2 Parsons on Cont., 194, 196, 199, note s. 


“Tt,” says Redfield, J., in Babcock v. Hawkins, 23 
Ver., 561, “is ordinarily a question of inten- 
‘tion, and should be evidenced by some express 
‘agreement to that effect, or by some unequivocal act 
‘evidencing such a purpose.” In that case this intent 
was shown by executing a receipt in full to settle all 
book accounts to that date, including that sued on. 
So in arriving at the intention courts will ascertain 
whether the second agreement is founded upon a new 
consideration, whether the promisee has surrendered 
or retained the evidence upon which to maintain his 
former remedy, whether any securities have been 
@iven up, whether a release or receipt has been ex- 
ecuted, whether the new contract is of a higher grade 
than the old. These and similar considerations are to 
have weight in determining the intention of the par- 
ties. 


Hall v. Smith et al., to Ia., 49; 
Walker v. Metcalf, 58 Atl., 687. 


Whether an accord or new agreement has been 
accepted as satisfaction depends upon the circum- 
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stances of each case, and must be ascertained from 
the intention of the parties as evidenced by their acts. 


Hall v Smiik, 10 lavas 4s Vowasctr 

Curtis v. Browne, 63 Mo. App., 438; 

Worden v. Houston, 92 Mo. App., 371; 

ae Ve OW NS IN Ge Weiss 

MeCreery v. Day, 119 Nie a5 eg 
Rep., 198; 

Laughead v. H. C. Frick Coke Co., 209 Pa. 
St, 30s, 50 oth Rep, 08s; 

Evans vy. Powis, 1 Exch., 601; 

Bullen v. McGillicuddy, 2 Dana (Ky.), 90; 

dia. Boller, V5 Soto RR. aa\eioos 

Gulf cic. Ry. Co, vy. Harriett, 30 Vexeuge 
Tso eps s 50. 

Note to Manley v. Vermont Mut. Fire Ins. 
(Gime 0 IN, OO 18, oun, (Cake soe. 


We must therefore examine the facts surrounding 
this transaction to arrive at the intention of the par- 
ties, . 

When this arrangement was carried into effect what 
was the situation of the parties? Could the receivers 
have receded from their position and sued Barnette 
on the original cause of action? Or were they es- 
topped so to do? Was the transaction binding on 
Isabelle Barnette? If so, there must have been a 
consideration moving to her. 

If there was no consideration for the execution 
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of these deeds the Barnettes are entitled to set the 
transfers aside. 

If there was a consideration, what was that con- 
sideration? Plainly it was a forbearance on the part 
of the receivers to bring suit against Barnette. 
Whether there was such an agreement on the part of, 
the receivers not to bring suit, must be ascertained 
from the circumstances of the transaction. 

The following facts are apparent: st, that the 
receivers did not bring suit; 2nd, that in their peti- 
tion to the Court they stated that it would be im- 
practicable for them to bring suit if they accepted 
the deeds; 3rd, in their reply they expressly set up a 
promise not to sue. 

Therefore, in consideration of their promise not to 
sue Barnette they secured these trust deeds contain- 
ing not only property of Barnette which they could 
have subjected possibly to execution, but property of 
Isabelle Barnette, who was a stranger to the entire 
proceeding. 

If this new promise which Barnette made and in 
which his wife joined, to pay the amounts due the 
depositors and draft holders, supported by the con- 
veyance of their properties, was founded upon a valid 
consideration, then there was a complete accord and 
satisfaction. 


The promise not to sue which was the consideration 
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for the deeds appears from the reply of the receiver in 
the following words: 


‘‘As to whether or not the former receivers, after 
the delivery of said trust deeds, abandoned all idea 
of instituting a suit against said Barnette or any 
other director of said bank, this plaintiff has 
neither knowledge nor information sufficient to 
form a belief. He admits that no suit was instituted 
by them, as stated, and that no suit was instituted 
against said directors until after the appointment 
of the present receiver, this plaintiff. He alleges 
that in the institution and prosecution of this suit 
he is acting under order of court; he admits that 
the said Barnette was not joined as a party de- 
fendant in this action, and he alleges that the 
reason therefor is that the acceptance of satd trust 
deeds operated as an agreement not to sue satd 
Barnette prior to November 18, 19r4” (p. 186). 


An agreement not to sue. On what? On No- 
vember 16, 1914, the receiver would have tlre aigint 
under the terms of the trust deeds to sue Barnette 
on his express written promise 


“to pay the depositors and owners of unpaid 
drafts of the said banking institution . . . any 
@emelt that may be ascertained 92 Dy Onmbe 
fore Nov. 18, 1914” (p. 1043). 


The right to sue for the original tort was gone. 


The word “tinpracticable’ is thus defined by the 
Standard Dictionary:—‘incapable of being affected 
“from lack of adequate means; impossible of per- 
“formance; not feasible; impossible; that which is 
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“impossible cannot be done at all; that which is im- 
“ practicable is theoretically impossible and cannot be 
“done under existing conditions.” 

When the receivers stated to the Court that it 
would be impracticable to bring suit if they accepted 
the trust deeds, they meant it would be impossible 
for them to do so. Because they considered that the 
acceptance of the deeds of trust by them precluded any 
further action by them on account of the original 
torts. 

They evidently regarded the transaction as accord 
and satisfaction so far as Barnette was concerned. 

It is frequently stated that a covenant not to sue 
one tort-feasor, is no bar to an action against the 
other tort-feasors. This doctrine is undoubtedly 
sound, but the covenant not to sue, or the promise 
not to sue, may be the consideration for a new agree- 
ment by one of the tort-feasors, which agreement 
operating as a substitution for his original liability 
constitutes an accord, and where the understanding is 
that the promise embodied in the new agreement by 
the tort-feasor, and not the performance of the prom- 
ise 1s intended as a satisfaction, then the accord and 
satisfaction is complete, and the other tort-feasors 
are released. ‘The whole matter turns upon the ques- 
tion of whether the transaction between the Barnettes 
and the receivers was such that in any future event 
Barnette could have been sued by the receivers on 
the original causes of action. Suppose Barnette had 
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been made a party defendant to this action, his de- 
fense would have been: “I have compromised my 
‘““Ijability, have entered into a written agreement to 
‘““pay the amount for which I am lable, have con- 
‘veyed property to the receivers in support of my 
‘promise, and have caused my wife to join me in 
‘this contract, and to add her property to mine as 
‘security for its performance; there has been a 
‘novation as between the receivers and myself. I 
‘did this to avoid this very suit.” This would have 
been a complete defense on Barnette’s part, had he 
been made a defendant in this action. There can be 
no question about that. 

Now the receiver admits that there was an agree- 
ment on his part not to sue Barnette. The signifi- 
cance of this so-called covenant not to sue, lies in the 
admission that there was a definite promise of fore- 
bearance to sue on the part of the receiver. ‘The sig- 
nificance of this promise lies in the fact that it fur- 
nished the consideration for the engagements on the 
part of Barnette and his wife, and for the conveyance 
of their property, particularly that of Mrs. Barnette, 
and thereby placed them in such a position that they 
could not recede from their contract on the ground of 
want of consideration. They being thus bound under 
the new contract, and having no right to avoid it, 
the novation is complete, and this novation operated 
a complete accord and satisfaction. 


We 
XIV. 


THE TRANSFER OF ASSETS TO THE PLAINTIFF BY BAR- 
NETTE WAS PRO TANTO A SATISFACTION OF _ ANY 
CLAIM BY THE RECEIVER AGAINST HIS JOINT-TORT- 
FEASORS, AND THE PROPERTY SO TRANSFERRED BEING 
IN EXCESS OF THE AMOUNTS FOUND TO BE DUE 
FROM ANY OF THE DEFENDANTS, THEY HAVE BEEN 
THEREBY COMPLETELY DISCHARGED. 


These defendants, if liable at all, were liable joint- 
ly with E. T. Barnette, who was their co-director at 
the time of the commission of all the torts complained 
of. His liability and responsibility for these acts was 
admitted in writing by him (pp. 1029-1032). To 
secure the depositors and creditors against loss and 
prevent litigation against himself, he and his wife 
executed deeds of trust to the receivers, which cov- 
ered properties in Alaska consisting of town property 
and mining properties, and property in Mexico con- 
sisting of a large plantation, together in excess of the 
value of $600,000. The receivers went into immediate 
possession of the Alaska properties and realized from 
them more than enough to have satisfied the claims 
against these defendants (p. 953). They collected the 
sum of $30,905.65 in cash, which was in the present 
receiver’s hands at the time of the trial. He was also 
in possession under the Barnette deed of property 
in Fairbanks which the undisputed testimony shows 
was worth $20,000 at least (pp. 1009, 1010). 
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So that without counting the mining properties or 
the Mexican, the receiver had in his possession at 
the time of the trial over $50,000 worth of property 
which he was entitled to apply in partial satisfaction 
of Barnette’s liability. 

That being the case the defendants were likewise 
entitled to the benefit of the application pro tanto 
to the claims for which they were jointly liable with 
Barnette, and the claims against them being smaller 
than the amounts paid by their joint-tort-feasor they 
have been in effect fully satisfied. | 

The avowed purpose of these conveyances to the 
receivers was to put them into possession of assets 
sufficient to pay off all of the indebtedness of the bank. 

Can one tort-feasor compromise the tort by agree- 
ment to pay the damage in full, convey to the injured 
party property ample for the purpose, and at the 
same time leave it so that the party injured can bring 
his action against the co-tort-feasor as if the com- 
promise had never been effected? 

The rule is, of course, well settled that the release 
of one joint-tort-feasor operates as a release of all of 
them. It is likewise also well settled that a partial 
satisfaction of the claim by one joint-tort-feasor op- 
erates as a satisfaction pro tanto as to all the others. 
Satisfaction does not require that there should be an 
actual or formal release. It is sufficient if the in- 
jured party accepts something from one of the tort- 
feasors in lieu of his claim against such tort-feasor; 
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this amounts to a settlement, satisfaction and release 
of such tort-feasor, and the other joint-tort-feasors 
are then released thereby. This release may take 
place by means of an accord and satisfaction, and 
this accord and satisfaction may be likewise by way 
of a novation. 

The plaintiff had originally certain claims against 
FE. T. Barnette and various of the defendants here. 
These claims did not all arise out of the same trans- 
action. There was a joint liability between Bar- 
nette, McGinn, Wood, Brumbaugh and Jesson, grow- 
ing out of the declaration of a dividend; there was 
a joint liability between Barnette and Jesson, growing 
out of certain surrenders of stock; there was a joint 
liability between Barnette, Jesson and Hill, growing 
out of certain other releases of stock, and so on. 
Barnette and Jesson were the only ones who had a 
common liability with all the defendants for all of 
the injuries complained of in this case. Anything 
which the plaintiff did which operated to release 
Barnette in whole or in part, to that extent released 
the defendants herein. 

Barnette in whole or partial settlement of his lia- 
bilities to the plaintiff, growing in part out of the 
transactions herein complained of, has transferred to 
the plaintiff property far in excess in value of the 
amount for which these defendants, or any of them, 
have been found liable. Admitting for the sake of 
argument that Barnette has not by these transactions 
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been totally released from his liabilities, and likewise 
admitting for the sake of argument that the new 
obligation assumed by him was not intended as a 
substitution for the original liability, the fact, never- 
theless, appears that by means of money and property, 
which he has transferred to the plaintiff, he has re- 
duced his liability to some extent. The defendants 
are entitled to the benefit of this settlement to the 
same extent; and it appearing that the property so 
transferred is of greater value than the amount for 
which they have been found liable, they are thereby 
fully released. 

To illustrate, let us assume that four persons have 
committed a trespass upon a fifth, who instead of 
bringing a single action against the four jointly, brings 
four actions, one against each one. In one action 
he recovers a judgment of $100.00 against A; in an- 
other $500.00 against B; in the third $1000.00 against 
C, and in the fourth $5000.00 against D. Under the 
law he is at liberty to proceed by execution under 
any one of these judgments. If he proceeds under 
the $100.00 judgment and satisfies it, he satisfies all 
the others. If he proceeds under the $500.00 judg- 
ment and satisfies it, he satisfies all of the others. 
Suppose, however, that he proceeds under the $5000.00 
judgment and realizes under execution $750.00, which 
he applies upon the judgment, the judgments against 
A and B are satisfied in full; against C as to all, 
except $250.00, while D still owes him $4250.00. 
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Chief Justice Kent in Livingston v. Bishop, 1 John- 
son, 290, 3 Am. Decs., 330, said: 


‘Tt is, however, a proposotion that is not con- 
troverted, but everywhere admitted, that for a 
joint trespass, the plaintiff may sue all the tres- 
passers jointly, or each of them separately, and 
that each is answerable for the act of all. It 
would seem to result from this doctrine that a 
trial and recovery against one trespasser is no bar 
to a trial and recovery against another. If there 
can be but one recovery, it is vain to say that the 
plaintiff may bring separate suits, for the cause 
that happens to be first tried, may be used by way 
of puis darrein continuance, to defeat the other 
AchOnsmiiat ate ieeatrear lhe more sranonal 
rule appears to be, that where you elect to bring 
separate actions for a joint trespass, you may have 
separate recoveries, and but one satisfaction; and 
that the plaintiff may elect de melioribus damuis, 
and issue his execution accordingly.” 


Ellis v. Esson, 36 Am. Rep., 834, is a leading case. 
mietbrat case the Court said: 


“Tt is insisted by the counsel for the respondent 
that when the contract which is set up as a release 
of one of several joint wrongdoers is not a techni- 
cal release, the construction of which is fixed by 
the law, then the intention of the parties is to 
govern; and if it be clear that there was no in- 
tention on the part of the injured person to release 
his cause of action against all the wrong-doers, and 
that the sum received was not in fact a full com- 
pensation for his injury, nor intended to be such 
by the parties, then any agreement of the injured 
party not to prosecute one or more of several 
wrong-doers, in consideration of the payment of a 
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specified sum of money, does not discharge the 
other wrong-doers, except to the extent of the 
money so received. In other words, when the con- 
tract is not of such a nature that the law deems 
it conclusive evidence that the injured person has 
been satisficd for the wrong, then it becomes a 
question of fact for the court or jury whether 
what he has received of the one wrong-doer was 
received in full satisfaction of his wrong; and if 
it appears that it was not so received, it is only 
pro tanto a bar to an action against the other 
wrong-doers. And this view of the case, we think, 
is sustained by the great weight of authority in 
all cases where the amount of the damages 1s the 
subject of proof and computation, as in this case, 
though there is some conflict in those cases where 
the damages are not the subject of proof and com- 
putation, but rest mostly in the discretion of the 
jury, as in cases of assault and battery, slander, 
libel, false imprisonment and other actions of that 
nature.” 


dim Ek Wy igiecs, 2 Ol. 3o.01 5 Ad ccna 7, 
it was said: 


‘“An accord and satisfaction of a joint trespass 
by one is good for all concerned. The act of one 
of several joint trespassers is the act of all; they all 
unite to do an unlawful act, and each is responsi- 
ble for the acts of the others. The plaintiff may 
elect to sue them jointly or separately, and may 
pursue them until he has obtained satisfaction, but 
he can have but one recompense in damages for 
the same injury. The plaintiff here agreed to take 
the note of Williams and Adkins, two of the tres- 
passers, for one hundred and fifty dollars, and to 
forbear to sue them; the note was given, and it 
was understood they were fully discharged, and 
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he has thus made his election, not only as to the 
amount he would receive as a recompense for 
the injury he sustained from the assault and bat- 
tery committed by the defendants jointly with 
Williams and Adkins, but also of the persons 
from whom he would recover that recompense. 
He has been satisfied for the trespass committed 
upon him, and to permit him to recover in this 
action would give him another recompense for 
an injury already satisfied.” 


In the case of Snow v. Chandler, 10 N. H., 92, 
34 Am. Dec., 141, the Court said: 


No release of “damages was here given aud 
the only question is, whether the sum paid was in 
satisfaction of the damage incurred. If it was 
not so received, it is clear that the claim is not 
discharged. 

‘It is clear that the sum paid was not received 
in satisfaction of the damage, but only in part 
satisfaction; and the fact that it was coupled with 
the engagement not to sue Holt does not alter 
the case. It is still but a partial satisfaction of 
the damage, and the plaintiff may sue or omit 
to suit whom he pleases, by contract or otherwise. 
The other trespasser has no equitable or legal 
Cluimmtow prevent such an atrangemient. Fic re 
mains liable for the whole damage until satisfac- 
tion is made. 

“Tf the individual receiving the injury sees fit 
to visit the penalty upon any one guilty individual 
rather than another, such individual has no right 
to complain. It 1s part of the necessary liability 
that he incurs in committing the trespass, and 
should serve to deter him from such wrongful 
acts. At the same time, any partial payment by 
a co-trespasser avatls sa far for his benefit.” 
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Where, upon a settlement with one tort-feasor, 
plaintiff expressly reserves his cause of action against 
the other, if he has not been fully satisfied for the 
wrong done him, the wrong-doers can insist that 
whatever their co-trespassers have done towards pay- 
ment of the damages shall apply pro tanto, and they 
are liable for the balance. 


Chamberlin v. Murphy, 41 Vt. 110. 


When the plaintiff has accepted satisfaction in full 
for the injury suffered by him, the law will not per- 
mit him to recover again for the same injury; but 
he is not so affected until he has received full satis- 
faction, or that which the law considers such. If 
he receives part of the damages from one of the 
wrong-doers, the receipt thereof not being under- 
stood to be in full satisfaction of the injury, he does 
not thereby discharge the others from liability: 


Boyles v. Knight, 123 Ala., 289, 26 South., 939; 

Heimaman y. Kinnare, 92 Ill. App., 232; 

McGrillis v. Hawes, 38 Me., 566; 

Irvine v. Mulbank, 15 Abb. Pr. (N. S.), 378; 

Bloss v. Piymate, 2 \V. Va. 3203, eo) Ane 
Dees. 

Ellis v. Esson, 50 Wis., 138, 36 Am. Rep., 
830, 6 N. W., 518. 


Such partial satisfaction operates only as a satis- 
faction pro tanto in favor of the rest of the tort- 
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feasors. Thus far, however, they may show it in 
mitigation of damages, and they can be made to re- 
spond only for the balance: 


Smith v. Gayle, 58 Ala., 600; 

Meixell v. Kirkpatrick, 29 Kan., 679, 684; 

Snow v. Chandler, 1o N. H., 92, 34 Am. Dec., 
140} 

Merchants Bank v. Curtis, 37 Barb., 317; 

iigpp Vvahocic, 04 IN. Y. 320° 

Heyer Bros, v. Carr, 6 R. 1.5 45; 

Chamberlin v. Murphy, 41 Vt. tio. 


For example, when a portion of property wrong- 
fully taken is returned and accepted, there is a reduc- 
tion pro fanto from the total damages that otherwise 
would be allowed: 


Bowman vy. Davis, 13 Colo., 297, 22 Pac., 507. 


And where one is injured in a collision between the 
cars of a railroad and a street-car company, and the 
latter pays him five hundred dollars, in addition to 
compensating him for lost time, paying his doctor’s 
bill, and the like, he is not precluded from recovering 
from the railroad company, provided he has exe- 
cuted no release, though the amount recerved must 


be applied in reduction of his recovery. 


Cirticago, etc. R. R. Co. v. Hines, 82 Wil. App., 
488. 
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When an injured party has voluntarily received 
satisfaction, or partial satisfaction, for the injury 
from one tort-feasor, he cannot recover the same 
again from the others who aided in committing the 
wrong. 


Mis ta be observed, in respect tothe yom 
above considered, where the bar accrues in favor 
of some of the wrong-doers by reason of what 
has been received from, or done in respect to, one 
or more others, that the bar arises, not from any 
particular form that the proceeding assumes, but 
from the fact that the injured party has actually 
received satisfaction, or what in law is deemed 
the equivalent. Therefore, if he accepts the satis- 
faction voluntarily made by one, that 1s a bar as 
to all.” 


Cooley Torts (2d Ed.), 160, and note; 
Brown v. City, 3 Allen, 474. 


The “bar” mentioned by Judge Cooley includes a 
deduction from the total damages, that would other- 
wise be allowed, of the value, when property wrong- 
fully taken has been returned; and the rule, of course, 
applies pro tanto when a portion only has been ten- 
dered back to plaintiff prior to suit, and voluntarily 
received by him. 


Knapp v. Roche, 94 N. Y., 329; 
Sloan v. Herrick, 49 Vt., 327; 
Ellis v. Esson, 50 Wis., 138, 6 N. W. Rep., 518. 
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A case directly in point is Miller v. Fenton, 11 
Paige, 20, where the receiver of a bank agreed to 
release and discharge an officer from all liability 
incurred by reason of fraudulent transactions, in con- 
sideration of the transfer of certain property, but 
without prejudice to a claim for the same fraud 
against another, and the Court held that, as the 
release was not a technical one under seal, therefore 
it was not a bar to an action against the other wrong- 
doer, and all that could be claimed would be to have 
the actual value of the property which was trans- 
ferred to the receiver applied in reduction of the 
amount chargeable against the defendants jointly on 
account of their fraud. 

Te venete iness I Ry A, 431, the whiten atcy 
reviewing a vast number of cases draws the follow- 
Ing conclusion: 


“The American rule, sustained by the great 
weight of authority, is that nothing short of full 
satisfaction or its equivalent can make good a 
plea of former judgment in tort, offered as a bar 
in an action against another joint-tort-feasor who 
was not a party to the first judgment. 

“While the grounds of the decisions under the 
English cases offer equitable and convincing rea- 
sons for their course, viz: The liability of tort- 
feasors for a joint tort is joint and several. The 
injured party has the right to pursue them jointly 
or severally at his election, and recover separate 
judgments; but, the injury being single, he may 
recover but one compensation. Therefore, he may 
elect de meliorthus damuis and issue his execu- 
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tion accordingly, but if he obtains only partial 
satisfaction he has not precluded himself from 
proceeding against another co-tort-feasor; his elec- 
tion of the first judgment concluding him only 
as to the amount he may receive, and whatever has 
been paid must apply pro tanto upon his further 
recovery.” 


It is respectfully submitted that for the foregoing 
reasons the judgment should be reversed. 
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